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Aperson may be condemned to die in Texas in a process that has the integrity
of a professional wrestling match.

An accused may stand virtually defenseless — facing the death penalty, as his
lawyer sleeps through trial; be condemned to die without any adversarial process
to determine guilt and punishment; and be denied any post-conviction review,
because a lawyer misses a deadline or fails to raise any issues,

The state’s highest criminal court, the Texas Court of Criminal Appeals, is not
only ignoring constitutional violations (as so many elected judges must do in order
to stay in office), but is affirmatively engaged in denying rights 1o people, The
court appoints lawyers incapable of preparing post-conviction petitions and filing
them on time and then punishes the condemned inmates for the incompetence of
the lawyers it appointed.

United States District Judge Orlando L. Garcia found that the appointment of an
inexperienced lawyer with serious health problems to represent Ricky Kerr in post-
conviction proceedings “constituted a cynical and reprehensible atternpt to expedite
[Kerr’s] execution at the expense of all semblance of fairness and integrity.” Kerr's
lawyer had failed to raise a single issue in what one member of the Texas Court of
Criminal Appeals, Judge Morris Overstreet, cailed a “non-application” for post-
conviction relief.?

Judge Overstreet said that the failure to provide Kerr with a competent lawyer
rendered the review of the case by the Court of Criminal Appeals a “farce.” a
“travesty,” and a “charade,” and warned that the court would have “blood on its
hands” if Kerr were executed.?



7y strictly
 enforcing a deadline,
the Texas Court of
| Griminal Appeals
hlocked any hearing

in a case in which the

| accused was

defended hy a lawyer

who had previously
‘prosecuted him, had
a serious cocaine
problem, and was
paid by the judge
who appointed

him for his
representation
almost the same
amount the lawyer
had heen assessed
by the IRS.

competent lawyer, filmmaker, or journal-
ist. As a result, wrongful convictions,
constitutional violations and other seri-
ous injustices may never come to light
and be remedied.

What is happening in Texas would
have been unthinkable ten years ago.
Then it was generally agreed, even by the
proponents of capital punishment, that
cases in which the death penalty was
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imposed were different and should be
subject to careful appellate and post-con-
viction review. But in Texas, capital
cases have become so routine that courts
process them in assembly-line fashion,
instead of giving them the scrutiny that
life-and-death matters deserve.

Neo Requirement That

Defense Counsel Be Awake

The Texas Court of Criminal Appeals has
made clear its indifference to the quality
of legal representation of those facing
death at trial by upholding at least three
death sentences from Houston, in which
the lawyer for the defendant slepr during
trial. One of those trials was described in
the Hauston Chronicle as follows:

Seated beside his client — a con-
victed capital murderer — defense
attorney John Benn spent much of
Thursday afternoon’s trial in appar-
ent deep sieep.

His mouth kept falling open and
his head lolled back on his shoul-
ders, and then he awakened just
long enough to catch himself and
sit upright. Then it happened again,
And again. And again.

Every time he operned his eyes, a
different prosecution witness was
on the stand describing another
aspect of the Nov. 19, 1991, arrest
of George McFarland in the rob-
bery-killing of grocer Kenneth
Kwan.

When state District Judge Doug

Shaver finally called a recess, Benn
was asked if he truly had fallen
asleep during a capital murder trial.
“It’s boring,” the 72-year-old
longtime Houston lawyer ex-
plained. . . . Court observers said
Benn seems to have slept his way
through virtually the entire trial.®

The judge presiding over McFarland’s
trial in Houston permitted the trial to con-
tinue on the theory that “[tlhe
Constitution doesn’t say the lawyer has
to be awake.”

The Court of Criminal Appeals
affirmed, over the dissent of Judges Baird
and Overstreet.” Judge Baird wrote, “(a]
sleeping counsel is unprepared to present
evidence, to cross-examine witnesses,
and to present any coordinated effort to
evaluate evidence and present a defense.”

The Court of Criminal Appeals also
upheld convictions and death sentences
imposed on Calvin Burdine and Carl
Johnson, even though Joe Frank Cannon,
the lawyer appointed by the trial court to
defend them at separate trials, slept dur-
ing their trials.® Cannon is known for her-
rying through capital trials like “greased
lightning,” occasionally falling asleep,
and has had at least 10 clients sentenced
o death.?

Michael J. McCormick, the presiding
judge of the Court of Crirninal Appeals
and former director of the Texas District
and County Attorneys Association, has
lamented that Texas “lost its sovereignty
in ‘right to counsel’ matters for indigent

Texas ............. 176
Virginia. . ........... 67
Harris Co.,, TX........ 55
Florida ............. 43
Missouri . ........... 38
Louisiana ........... 25
Georgia. . ........... 23
South Carclina ... .... 22
Arkansas............ 19

JURISIDICTIONS THAT HAVE
JARRIED OUT 10 OR MORE
EXECUTIONS SINCE 1976:

(As of May 26, 1999)

Alabama............ 17
Arizona............. 17
Oklahoma........... 15
Bexas Co.,, TX........ 14
Tarrant Co.,, TX . ...... 14
flincis.............. 12
North Carolina. .. ..... 12
Dallas Co.,, TX........ 12




defendants” the day the Supreme Court
held in Gideon v. Wainwright' that states
were required to provide counsel in
felony cases.!” McCormick has argued
that a case-by-case assessment of
whether the accused needed counsel in a
given case, which the U.S. Supreme
Court ajlowed before Gideon established
a categorical right to counsel, was “better
reasoned and more true to principles of
federalism,” and decried Gideon’s “mis-
chievous results.”

However, it appears that under
McCormick’s leadership the Texas Court
of Criminal Appeals has maintained what
some would call “sovereignty” and oth-
ers might call “lawlessness” in rendering
the right to counsel all but meaningless.
If a sleeping lawyer in a capital case is
sufficient counsel, the Sixth
Amendment’s right to counsel has little
force in the Lone Star State.

Appeinting Incompetent Lawyers;
Punishing the Client

The Texas legislature provided, in a
statute enacted in 1993, that the difficult
and demanding task of representing those
under death sentence in complex post-
conviction proceedings be assigned to
individual lawyers.” The legislature gave
the Court of Criminal Appeals the duty
under Texas law to “appoint competent
counsel” to represent the condemned.

Previously, the Texas Resource
Center, a federally-funded program made
up of a small group of attorneys who spe-
cialized in capital post-conviction litiga-
tion, represented some inmates, recruited
attorneys for others, and were available
to help volunteer counsel.

The Texas Resource Center was
attacked by politicians who said tax dol-
lars should not be spent on defending
murderers, and by prosecutors who felt
the attorneys with the resource center
wete representing their clients too zeal-
ously. Congress eliminated all funding
for all resource centers in 1995, and the
Texas Resource Center closed shortly
thereafter.

Since the Court of Criminal Appeals
took over responsibility for finding
lawyers for the condemned, it has, as the
Dallas Morning News charitably put it,
“done a less-than-stellar job.”®

The court’s lack of concern about the
qualifications of the lawyers it appoints
was apparent from the outsst when the
court, in suddenly conscripting 48 attor-
neys to handie cases, appointed a long-
time federal prosecutor to represent one
of the condemned. The court was not
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Texas Griminal Defense
| Lawyers Association

even aware that the lawyer was an
Assistant U.S. Attorney, and thus could
not represent a death-sentenced inmate.
Equally disturbing was the cowt’s
assignment of 14 capital post-conviction
cases to two of its former law clerks, who
were initially paid $265,000, which was
13 percent of the first $1.9 million paid to
lawyers by the court. The two former
clerks had no experience in representing
people in such proceedings. Even the
most experienced lawyers could not take
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on so many clients and provide adequate
representation to all of them.

The court assigned Ricky Kerr ap
attorney who had been a member of the
bar only four years, had never been
involved in the trial or appeal of a capi-
tal case (even as assistant counsel), and
suffered severe health problems that kept
him out of his office in the months
before he was to file a habeas corpus
application on behalf of Kerr. The
lawyer so misunderstood habeas corpus
law that he thought he was precluded
from challenging Kerr’s conviction and
sentence — the very purpose of a
habeas petition — and thus failed to
raise a single issue.

After he and his family were unable to
contact the lawyer, Ketr wrote a letter to
the court complaining about the lawyer
and asking the court to appoint another
lawyer to prepare a habeas petition. Even
though prosecutors did not object to a
stay, the Court of Criminal Appeals
denied Kerr’s motions for a stay of exe-
cution and for the appointment of compe-
tent counsel.®

Judge Morris Overstrest, warning that
the court would have “blood on its
hands™ if Kerr was executed, dissented in
order to “wash my hands of such repug-
nance,” saying:

For this Court to approve of such
and refuse to stay this scheduled
execution 18 a farce and travesty of
applicant’s legal right to apply for
habeas relief. It appears that the
Court, in approving such a charade,
is punishing the applicant, reward-
ing the State, and perhaps even
encouraging other attorneys to file
perfunctory  “non-applications.”
Such a “non-application” certainly
makes it easier on everyone — no
need for the attorney, the State, or
this Court to consider any potential
challenges to anything that hap-
pened at trial.®

The Texas Criminal Defense Lawyers
Association (TCDLA) noted that in its
decision in Kerr, the court had made it
clear “that the duty of defense counsel . . .
is discharged by doing absolutely noth-
ing.”V

Other lawyers appointed by the court
also have filed patently inadequate plead-
ings. The petition filed by a lawyer that
the court appointed to represent Johnny
Joe Martinez was described by one mem-
ber of the court, Judge Charles Baird, as
follows:

The instant application is five and
one-half pages long and raises
four challenges to the conviction,
The trial record is never quoted.
Only three cases are cited in the
entire application, and no cases
are cited for the remaining two
claims for relief. Those claims
cormprise only 17 lines with three
inches of margin.'®

Although a report for a state bar com-
mittee found that handling a capital post-
conviction case requires between 400 and
900 hours of attorney time, records indi-
cated that the lawyer assigned to
Martinez spent less than 50 hours prepar-
ing the application. The lawyer did not
seek any reimbursement for travel or
investigatory expenses or seek funds for
expert assistance. The court denied the
petition over a dissent by Judge Baird
that urged the court to remand the case to
the trial court to determine whether
Martinez was adequately represented.

The couwrt also deried what it treated
as an “[a]pplication for writ of habeas
corpus™ filed by the lawyer it assigned to
represent Bryan Wolfe,” even thought
the pleading filed “appear[ed] to be a
motion for discovery.”™ Again, Judge
Baird, in dissent, urged his colleagues to
remand the case for a determination of
whether the inmate was properly repre-
sented.

Andrew Cantu finally resorted to rep-
resenting himself after the first two
lawyers assigned by the court withdrew,
The first lawyer assigned to represent
him had represented his co-defendant.
The second had been the head of the
Attorney General’s death unit that repre-
sented the state in capital habeas corpus
cases. And the third failed even to show
up to interview him.

At a hearing held five months after the
third lawyer was assigned to represent
Cantu, the lawyer admitted he had not
visited Cantu, claiming that he did not
know where Cantu was. (Texas has only
one death row, at Huntsvilie.) The lawyer
also admitted that he had made no efforts
to comfact an investigator or an expert
and was not familiar with the
Antiterrorismm  and  Effective Death
Penalty Act (AEDPA)?' which estab-
lished a one-year statute of limitations for
filing a federal habeas corpus petition.
Cantu was executed on February 16,
1999, without any state or federal review
of the issues in his case.”

The Court of Criminal Appeals has
also appointed aitorneys who did not
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even file a petition within the 180-day
deadline established by statute,® and then
strictly enforced the deadlines to pre-
clude any post-conviction review 2

In refusing to consider one untimely
application from a lawyer it assigned, the
court noted that the “screamingly obvi-
ous” intent of the Texas legislature in
setting a time limit for the filing of post-
conviction petitions has been “to speed
up the habeas corpus process.”™ Judge
Baird took issue with the majority’s con-
clusion that “speed should be our only
concern when interpreting the statute,”
and argued in dissent that the court had
failed “to accept our statutory responsi-
bility for appointing competent coun-
el

By strictly enforcing deadlines, the
court sweeps questions of unjust convic-
tions or sentences under the rg. Two
days before Henry Skinner's application
for post-conviction review was due to be
filed, his lawver filed a motion in the
Court of Criminal Appeals to extend the
time for filing,

On the day the application was due,
the court ruled that the motion for an
extension should have been filed in trjal
court. The motion was filed the following
day in the trial court, which ultimately
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held it untimely and refused to hear
Skinner’s claims.

The Court of Criminal Appeals
upheld the trial’s judge ruling that
Skinner was barred from the post-con-
viction process because his lawyer had
missed the deadline by one day. Judge
Baird pointed out in dissent that dis-
missal of the application meant that no
court would review the quality of repre-
sentation provided to Skinner by a for-
mer district attorney who had twice pros-
ecuted him, had cocaine problems, and
whose relationship with the presiding
Jjudge raised sericus questions:

Counsei [appointed to defend

pital for a drug overdose. Because
of trial counsel’s known drug
addiction, there was a substantial
investigation by the Attorney
General’s Office regarding missing
funds from the district attorney’s
office. After leaving office, trial
counsel was assessed a $90,000 bill
from the IRS. A few months later,
trial counsel was appointed to the
instant case and ultimately paid
almost $90,000. These facts
demand a substantive evidentiary
hearing before an impartial tri-
bunal ?

The court also uses strict adherence to

Skinner at trial] was the former dis-
trict attorney who had prosecuted
iSkinner! on at least two prior
occasions. . . .

Moreover, when trial counse]
(who represeated Skinnmer at his
capital trial] served as district attor-
ney, it was well known he had a
cocaine problem. Newspaper
reports indicated rrial counsel, on
his way to a fundraiser for [the
Jjudge who appointed him to defend
Skinner], was involved in an acci-
dent and later admitted to the hos-

the Texas post-conviction statute to
avoid correcting its own mistakes on
direct appeal. The court explicitly over-
ruled its holding affirming Troy Famis’
conviction and death sentence in 1990,%
but — despite recognizing that it decid-
ed the issue incorrectly — the court
refused to reconsider the issue when
Farris presented it on habeas and citing
the cowrt’s decision overruling its deci-
sion in his case. Farris was executed
January 13, 1999,

Judge Overstreet, dissenting from one
of the court’s refusals to hear a-case

~ 40 THEN \ KILLED "PHREE
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heen unthinkahle
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Capital cases have
hecome so routine

' that courts process
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line fashion, with
little or no

serious review.

because the lawyer failed to file within
the 180-day deadline, said the court’s
action “borders on barbarism because
such action punishes the applicant for his
lawyer’s tardiness.”®

The Austin  American-Statesman
thought the court had crossed the border.
An editorial expressed the view that
“[blarbarism is an appropriate descrip-
tion” of the court’s refusal to hear a peti-
tion for review of a conviction and death
sentence because the lawyer the court
assigned to represent the condemned
inmate missed a deadline.®® The paper
observed that the court’s “disgraceful”
action would “only heighten the state’s
deadly reputation and make its judiciary
appear t0 be barbaric.”

Discouraging Lawyers from
Representing the Condemned

The Court of Criminal Appeals has not
only appointed its cronies, the inexperi-
enced, and the incompetent to represent
those facing death. By limiting compen-
sation to the lawyers appointed and deny-
ing necessary expert and investigative
assistance it has also discouraged capable

8 THE CHAMPION  JULY 1899

lawyers from taking capital cases and
devoting the time necessary to do an ade-
quate job.

Despite the finding that 400 to 900
hours of an aitorney’s time is required to
handle a post-conviction case, the Court
of Criminal Appeals adopted a limit on
fees that compensated counsel for only
150 hours at $100 an hour.® The Texas
Criminal Defense Lawyers Association
warned lawyers who might be appointed:

[TThe Court’s limitations [on fees]
will place you in the untenable
position of having to choose
between competently representing
your client and performing about
250750 hours of uncompensated
work or, if your practice preciudes
such a large number of pro bono
hours, not being able to competent-
ly represent your client. You
should also be aware that the Court
has been routinely cutting vouchers
without explanation, and seeming-
1y without regard to the necessity
of the work performed. Some attor-
neys have had vouchers reduced by
more than $10,000.

TCDLA passed a resolution finding
that the Court of Criminal Appeals had
“made it clear . . . that it will not afford a
citizen sentenced to death any meaning-
ful review, and further that it will often
refuse to pay necessary investigative and
other expenses, forcing the appointed
counsel to, in effect, finance the proceed-
ings themselves.”

Most capable members of the legal
profession do not take on the most com-
plex, difficult and demanding cases for
the sort of token amounts being paid to
fawyers assigned to capital cases in
Texas. The Texas legislature and the
Court of Criminal Appeals have ensured
deficient representation by paying so lit-
tie that it discourages attorneys from tak-
ing cases, and discourages those assigned
from devoting the time necessary to pro-
vide competent representation.

Elected Judges and the
Politics of Death
How can a court whose members have
taken an oath to uphold the Constitution
and laws of the United States and Texas,
including the right to counsel, play such a
prominent role in denying the most fun-
damental right to those most in need of its
protection?

How can any court be so inditferent to
injustice?

Part of the answer is that the members
of the court are elected in partisan elec-
tions. It has become apparent that a vote
by any judge on the court to reverse a
capital case, no matter how clear or egre-
gious the error requiring reversal, carries
with it the risk that the judge will be
voted out of office in the next election.

After the court reversed the conviction
in a particularly notorious capital case,
Rodriguez v. State, a former chalrman of
the state Republican Party called for
Republicans to take over the court. The
next year, Stephen W. Mansfleld chal-
lenged the author of the Rodriguez deci-
sion, Judge Charles F. Campbell, a former
prosecutor who served 12 years on the
court. Mansfield campaigned on promises
of greater use of the death penalty, greater
use of the harmless-error doctrine, and
sanctions for attorneys who file “frivolous
appeals especially in death penalty cases.”™

Before the election, it came to light
that Mansfield had misrepresented his
prior background, experience, and
record. Mansfield admitted lying about
his birthplace (he claimed to have been
born in Texas, but was born in
Massachusetts), his prior political experi-
ence (he portrayed himself as a political
novice despite having twice unsuccess-
fully run for Congress), and the amount
of time he had spent in Texas. It was dis-
closed that he had been fined for practic-
ing law without a license in Florida, and
that “contrary to his assertions that he
had experience in criminal cases” and
had “written extensively on criminal and
civil justice issues” he had virtually no
such experience.®

Nevertheless, Mansfield received 54
percent of the votes in the general elec-
tion. The Texas Lawyer declared him an
“unqualified success.” It was later dis-
covered that Mansfield had failed to
report $10,000 in past-due child support
when he applied for his Texas law license
in 1992. After assuming his seat on the
bench, a complaint was filed against
Mansfield with the Society for the
Prevention of Cruelty to Animals for
iocking his two Pomeranian dogs in his
car while he was at the court. Judge
Mansfield was arrested on Thanksgiving
Day 1998, on the University of Texas
campus and charged with scalping the
complimentary football tickets that mem-
bers of the Court of Criminal Appeals
receive. He was publicly reprimanded by
the state judicial commission.

Although some have called Judge
Mansfield an embarrassment to the court,
Houston lawyer Kent Schaffer put things



in perspective in an open letter to Judge
Mansfield in which he suggested that the
judge “leap over the bench and intc the
well of the court” some moming during
arguments and beseech his colleagues:

Who among you dares to call me
an embarrassment o this court? I
suppose it is not an embarrassment
when we appoint inexperienced
lawyers to handle death penaity
writs and then refuse to pay them
for the work they perform, or when
we engage in intellectual game
playing in order to uphold wrong-
fully obtained death penalties.
None of you are embarrassed when
we put someone to death or uphold
some severe sentence because of a
missed deadline, or when we pre-
tend that a lawyer is not ineffective
just because he slept through trial.
Yet I get caught scaiping a few
lousy football tickets and suddenly,
I am the émbarrassment.

In case after case, you strip peo-
ple of their freedom and liberty and
ensure that the laws are used as the
government’s weapons against the
people, rather than the people’s
protection against the government.
. . . You wrestle the Goddess of
Liberty to the ground and ram her
own sword though her just heart
while the citizens of the state watch
in horror. And then you call me an
embarrassment because 1 was try-
ing to make a few extra bucks on
Thanksgiving Day.»

Kent Schaffer assured Judge
Mansfield “that if this court has any rea-
son to be embarrassed, ticket scalping,
trespassing  or leaving vyour little
Pornerarian dogs in your ¢ar are so far
down the list that they are hardly worth
mentioning.”

Judges Baird and Overstreet, who dis-
sented when the court upheld death sen-
tences in cases in which the defense
lawyer slept, or the post-conviction
lawyer failed to present apy issues or
missed the filing deadline, are no longer
on the court. Judge Baird was defeated in
the election of 1998. Judge Overstreet
unsuccessfully sought another office.
With their departure, the previous defeat
of other Democrats on the court, and
Presiding Judge McCormick’s switch to
the Republican Party, the Republican
goal of taking over the Court of Criminal
Appeals was achieved in 1998. For the
first time in its history, all of the judges

www.criminalfustice.org
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on the court are Republicans. Just six
years earlier, all the judges were
Democrats.

In the absence of Judges Baird and
Overstreet, no one remains on the Court
of Criminal Appeals to raise a voice of
dissent as Judge McCormick, Judge
Mansfield and their colleagues continue
to appoint inexpetienced and incapable
lawyers to represent death-sentenced
inmates and dispatch the condemned to
the execution chamber, without any hesi-
tation or concern that such poor represen-
tation may keep serious injustices from
coming to their attention,

An Example Not To Be Followed
Those who argue for more executions
and faster and less review of capital cases
should look at Texas.

Are other states willing to have their
courts sacrifice fairness to engage in what
Tudge Garcia aptly called “cynical and
reprehensible” attempts to expedite the
execution of some poor people to show
how tough we can be on crime?

The actions of Texas Court of
Criminal Appeals in expediting execu-
tions have served one valuable purpose:
they have exposed for all to see that the
process by which poor people are con-
demned to death in that state is, in many
cases, as Judge Overstreet pointed out a
“farce” and “travesty”, and a disgrace to
the legal system and the legal profession.
It has revealed that Texas has neither an
independent judiciary nor an independent
and adeqguate system for providing repre-
sentation to poor people accused of
crimes.

But the lethal virus that infects the
Texas Court of Criminal Appeais is not
limited to the courts of the Lone Star
State.

Poor people accused of crimes are
denied adequate legal representation in
both capital and non-capital cases in
many jurisdictions throughout the United
States. Virginia, which ranks second to
Texas, provides the same quality of coun-
sel as Texas at trial in many cases and its
judges give the same cursory review in
affirming death sentences and denials of
post-conviction relief as judges in Texas.

Judges have been voted off courts in
other states and the newly-constituted
courts have abruptly changed course and
found ways to affirm cases that previots-
ly would have been reversed.

Some states do even less than Texas to
provide lawyers for the condemned in
post-conviction review. For example,
Georgia, Louisiana and Wyoming make
no provision at all for counsel in post.
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conviction review. Alabama pays at most
$600, if anything, to a lawyer appointed
to defend a post-conviction case.® The
Georgia Supreme Court upheld the denial
of state habeas corpus relief in a capital
case in which a bewildered man with an
IQ in the 80s had no lawyer at all.*’

Texas shows what can happen when
fairness is sacrificed to speed up capital
cases and increase executions. Unless
judges are insulated from political pres-
sures, unless independent indigent
defense programs are created and ade-
guately funded, and uniess the bar and
others reaffirm the need for the rule of
law and the enforcement of the Bill of
Rights, more and more people will be
executed. Fairness will continue to be
sacrificed to achieve that result, and the
courts will, as Judge Overstreet warned,
have blood on their hands.
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