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A Note from the Publisher:

Dear Friend:

From its founding in 1995, MassINC has believed that few public issues affect the quality of life for the

Commonwealth's working: and middle-class citizens more than crime—to say nothing of the destructive effects of

crime on the econumic and social opportunities of our poorest citizens. That's why one of MassINC's first policy
reports, entitled Criminal Justice in Massachusetts: Putting Crime Controf First. focused on our state’s criminal

justice system and made a series of recommendations to improve it at many levels.

MassINC has continued to focus on the critical issues of state crime policy through the publication of articles in
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Commonliealth magazine, the publication of a statewide poll of attitudes on eriminal justice issues, and the conven-
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mitment to covering these issues with the ereation of its Safe Communities Initiative, which is described more fully

in the pages of this report.
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The Shaw Foundation is pleased to join MassINC in presenting this report by Rubert Keough. As part of its overall
philanthropic mission, the Foundation seeks to stimulate creative thinking and solutions to the problems of crime,
delinquency and the administration of justice. We believe that this report, as well as the previous crime policy work
completed by MassINC, contributes significantly to the search for answers about effective crime prevention.

We applaud the leadership demonstrated by MassINC and the insightful reporting by Robert Keough in completing
this report. While it is not intended to be the final word on prisons and sentencing in Massachusetts, we hope it
serves as an impuortant resource for further discussion, research and public policy analysis.
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Executive Summary

his report seeks Lo answer a seemingly straight-
forward question: Does the Commonywealth of
Massachusetts need more prison space in order to
reduce crime and improve public safety?
To answer that question, we need to consider
three others:
1) How much prison space do we have now?
2) How have sentencing practices changed to
increase the incarceration rate?
3) Are we filling the prisons with people who
don't belong there?

PRISONS: STILL OVERCROWDED
AFTER A DECADE OF EXPANSION

In 1985, the state faced a major problem:
prison overcrowding. From 1975-1985, the state
inmate population had more than doubled, rising
from 2,047 to 5,100—creating major overcrowd
ing problems in facilities designed for 3,500. In
county jails and Houses of Correction, the inmate
population rose by 89 percent, reaching 3,700
inmates in [acilities built to hold 2,700,

Since 1985, the state has poured nearly $1.5
billion into new and replacement facilities,
increasing capacity to 8,130 state and 8,356
county inmates. That building boom culminated
last November when the Department of Correc-
tion opened the Souza Baranowski Correctional
Center. a new 1.024-bed maximum security
prison—the single largest institution the depart
ment has ever built and its first new maximum
security facility since 1956.

Despite this massive public investment in
expanded prison capacity, the overcrowding
problem has by no means been solved. As of
February, the state Department of Correction had
custody of more than 10,000 offenders (in facili-
ties designed for 8,130), while the counties had
custody of more than 12,000 inmates (in facilities
designed for 8,356), (See chart 1). Even after the
major expansions in the past 14 years, DOC today
is operating at 25 percent above capacity, the
counties at 50 percent beyond their design limits.

This phenomenon—of major investments in
expanded prison facilities matched by equally
large increases in inmate populations—has not
been unique to Massachusetts. Nationally, state
corrections budgets almost tripled- from $7 bil
lion to more than $20 billion—from 1986 to
1996. At the same time, the number of inmates in
state and federal prisons quadrupled from 1970

PHISONS AND SENTENCING IN MASSACHUSETTS

to 1990. In 1985, state, federal and local prisoners
numbered 744,000; today, that total is 1.8 million.

Incarceration rates vary too widely across the
country to offer much guidance on whether
Massachusetts is using its prison resources wise-
Iy. Massachusetts has the second highest incar
ceration rate in New England (278 adults behind
bars per 100,000 population) but falls far behind
the average of 506 per 100,000 in southern
states. Washington, D.C. imprisons a whopping
1.682 per 100,000 residents.

Chart I:PRISON OVERCROWDING 1985 AND TODAY
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Source: A Balanced Plan 1o End Prison Overcronding.” 1985, Massachuseits
Depariment of Correction countsheet, Febrouary 22, 1999

In the last 15 years, Massachusetts, like much
of the country, has made a massive commitment
to prison expansion. But to answer the question
of whether we need still more prison space to
serve our crime control goals, we must look more
closely at the sentencing policies that are direct
ing so many convicted criminals to serve time
behind bars and at what we know about the peo-
ple already serving time in the state’s correction
al facilities,

SENTENCING: AN
UNFINISHED REVOLUTION

Until 1970s, sentencing policies in
Massachusetts and across the country were based
on a rehabilitative model that gave judges wide
discretion in setting the length of sentence for
almost all crimes. These sentencing policies also
offered inmates rewards for good behavior in the

the




EXECUTIVE SUMMARY

form of sentence reductions for “good time” (rule
abiding behavior in the prison) and "earned good
time” (participation in education, job training or
substance-abuse treatment) and the possibility of
“early” release on parole. Punishment was inde
terminate (largely left to the discretion of the
judge) and release was discretionary (subject to
reduction for good behavior and parole release).

[n Massachusetts, indeterminate sentencing
took its most extreme form in the socalled
“Concord sentence.” A Concord sentence typical
ly consisted of a relatively long nominal sentence,
but with parole eligibility at just one tenth of the
stated term. EBven the more conventional state
prison sentence contained large elements of inde
terminacy and discretion that could substantially
reduce the amount of time served by the inmate.
A sentence of seven-toten years could translate,
in practice, to as little as three years in prison, and
almost always meant no more than seven. Such
discrepancies between sentences imposed and
time served became a lightning rod for public
criticism when crime rates climbed in the 1970s
and 1980s.

This led to a push for “mandatory mini
mums”—sentences that require a certain amount
of prison time be served by every person con-
victed of a crime, with no exceptions. In
Massachusetts, the first mandatory minimum was
the Bartley-Fox gun law, whose passage in 1973
created a mandatory one year of jail time added
onto the punishment for any other crime com
mitted while in possession of a firearm. That was
followed in the 1980s by mandatory minimums
for drunk driving and, finally, a series of penalties
for drug dealing that are not only irreducible but
among the most severe in the nation.

More systematic sentencing reform f(inally
came to Massachusetts in 1993, with the passage
of the law known as the “Truth in Sentencing
Act” That law abolished the Concord sentence
(for crimes taking place after July 1, 1994) and
eliminated statutory, or automatic good time. The
act also eliminated the “carly release” aspect of
parole, setting parole eligibility at the full mini-
mum sentence, which could be no less than
two-thirds of the maximum sentence.

But even after the passage of this sweeping
law, the sentencing revolution in Massachusetts
remains unfinished. The Truth in Sentencing Act
also established the Massachusetts Sentencing
Commission, whose mandate was to develop sen

tencing guidelines that would make sentencing
more consistent—so that criminals who commit-
ted similar crimes and had similar criminal
records would be more likely to receive similar
sentences than they are today. Its sentencing
guidelines were also designed to set priorities for
the use of incarceration to ensure costly prison
space would be used to house the most serious
and dangerous offenders.

The sentencing commission made its report to
the legislature in April of 1996, recommending a
sentencing “grid” that, compared to past practice,
would increase prison terms for serious violent
crimes committed by repeat offenders while pro-
moting the use of "intermediate sanctions” for
lesser lawbreakers. But more than three years
later, the commission’s sentencing guidelines are
still languishing in the legislature, with no dis-
cernible political push behind them.

Thus the “truth in sentencing” measures
designed to lengthen prison terms—with the
effect of driving up prison populations—have gone
into full effect, while measures intended to make
punishment more consistent and more targeted to
serious offenders languish in political limbo.

PRISONS ARE NOT FULL OF PEOFLE
WHO DONT BELONG THERE

Over the past 20 years, changes in sentencing
practices have combined with rising crime rates
and vigorous law enforcement to send unprece-
dented numbers of Massachusetts residents to
prison, where they will serve terms that are
longer than ever. In 1980. the courts committed
998 male inmates to the custody of the state
Department of Correction; in 1996, 1,968 men
were sent to the state prisons. Annual commit-
ments to county jails and Houses of Correction
nearly quadrupled in that period, from 5,441 to
19.482.

Critics of mandatory- minimum drug laws, both
state and federal, claim that these draconian penal-
ties are jamming prisons with nonviolent offend-
ers, many of them serving long sentences for a
first conviction. Their central contention is that,
if only we would stop filling the prisons with
inmates serving mandatory minimums, we
could alleviate the pressure on our overcrowded
prisons.

But for Massachusetts, at least, the available
evidence does not support these claims. Simply
put, based on the best available data, there is no
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reason to believe that our prisons are full of peo-
ple who don’t belong there.

It's true that imprisonment for drug crimes
accounts for substantial growth in both the state
and county prison population. But still, the great-
est number of inmates are sent to prison for vio-
lent crimes.

In 1985, drug offenders made up 16 percent
of men sent to state prison, violent offenders 62
percent; since 1990, drug offenders have repre-
sented roughly 30 percent of new commitments,
but fully half (49 to 52 percent) remain violent
offenders. (See chart 2). At the county level, com-
mitments for violent crimes have been rising
nearly as fast as commitments for drug crimes.

Thus, drug offenders are not the primary
offenders we are sending away to prison. Violent
offenders make up almost a majority of those
sent to state prison, and the largest group sent to
county facilities. Two violent offenders are sent
to state prison for each drug offender.

Nor is it true that drug offenders alone—by
virtue of their long, mandatory sentences—are
clogging the Commonwealth’s correctional facili-
ties. The percentage of state inmates serving sen-
tences for drug crimes did rise through the
1980s. But since 1990, the proportion of drug
offenders in state prisons has remained constant,
while the percentage of violent offenders has
continued to creep upward. From 1990 to 1996,
the number of drug offenders increased from
1,502 to 1,942, but held steady at 20 percent of
the state-prison population. In the same period,
the number of violent offenders grew from 4,651

PRISONS AND SENTENCING N MASSACHUSETTS

inmates above current
capacity. Similarly, let-
ting every one of the
282 inmates serving a
mandatory minimum at the Suffolk County House
of Correction walk out the door tomorrow would
leave behind 1.455 men in a building designed
for 1.146.

Even the popular characterization of many
mandatory-minimum inmates as nonviolent, first-
time offenders having their “first run-in” with the
law is dubious at best. The Boston Globe, for
instance, cites DOC statistics to claim that “more
than 84 percent of those [currently] serving
mandatory sentences on drug charges in
Massachusetts are first-time offenders in the
state.” But in fact, the DOC figures only show that
those drug offenders had served no previous
time in state prison: prior county or federal
prison terms are no longer compiled in the DOC
inmate database, nor are previous periods of pro-
bation. By this standard, 84 of al/ DOC inmates
are “first-time offenders”—that is, they're serving
their first state prison sentence. In fact, most
DOC inmates have extensive criminal records. In
1995, 44 percent of DOC inmates whose criminal
history was known had a previous incarceration
in a county House of Correction, 19 percent in a
state or federal prison.

Data on inmates serving mandatory-minimum
sentences, while limited, hardly exonerate these
drug offenders. The Criminal History Systems
Board checked the records of 1,445 state-prison
inmates serving mandatory minimums for drug
crimes (out of 1,748 in custody in December,
1997) and found that these inmates had faced an
average of 1.5 charges as a juvenile, had been

1996



EXECUTIVE SUMMARY

arraigned on 22.5 charges as an adult, and had
been convicted on 10.1 charges.

The Plymouth County District Attorney's
office performed a similar review of the records
of all 157 drug offenders sentenced to mandato
ry minimum sentences in that county’s Superior
Court in 1996 and 1997 and found that they had
been arraigned on an average of 20 criminal
charges and had been convicted 11 times.

This criminal history does not make drug
offenders the most hardened and dangerous of
state inmates. The mest thorough analysis of
drugoffender records to date found that more
than half of mandatory-minimum drug offenders
had only “minor” or “moderate” criminal records.
But 57 percent of these state inmates had served
prison time previously (versus 64 percent of non-
drug offenders). and one third had a prior con
viction for a violent crime.

None of this settles questions about whether
mandatery-minimum sentences are too long, too
rigid or applied unfairly. Nor does it certify the
wisdom of using drug prosecution as the weapon
of choice in a broader anti-crime effort. But it
does absolve the “war on drugs” of sole responsi-
bility for the burgeoning prison population in
Massachusetts. And it should disprove the
assumption that abandoning mandatory
minimum penalties for drug dealers would, by
itsell, solve the prison overcrowding problem.

The increased incarceration of drug offenders
is a significant factor in the rapid growth of
prison populations. At the same time. however,
our prisons have never been more full of violent
criminals. Even a dramatic change of course with
regard to drug prosecution and sentencing will
not, by itself, solve the prisons problem.

WHAT DOES THIS MEAN FCR STATE
POLICY IN MASSACHUSETTS?

Prison populations at the state and county
level are projected by reputable experts to con
tinue growing in the next five years. While more
research is needed, currently available evidence
simply does not support the often-repeated claim
that current sentencing praclices are wasting
prison cells on inmates who don't belong there.

In fact, if all drug offenders serving time on
mandatory-minimum sentences were released
tomorrow, both state prisons and county facilities
would still be well over design capacity—and the
expected growth in the prison population over

the next five years would still necessitate the
building of new facilities, Changes in sentencing
practices may moderate this trend toward a high-
er inmate population, but will not reverse it.

Thus, the time to start thinking about the next
capital investment in prisons is now—Dbefore
overcrowding once again reaches crisis propor-
tions at the state level. Preparation for the next
round of correctional expansion should include a
number of elements, including:

L Building a New Generation of

Correctionul Fucilities

Given the current level of overcrowding and
projections of future prison populations, there
can be little doubt about the need for more cor-
rectional capacity. That leaves the question of
what kind of prisons to build.

Here's what we should do:

1) Build state prison beds in a graduated
sequence of security levels to prepare
inmates for their return to society.

* DOC research has proven that inmates released
from minimum-security facilities and pre
release programs are less likely to violate parole
or to commit a new crime than those dis-
charged directly to the streets from maximum-
and medium-security institutions,

* However, most of the new capacity we've built
in the last decade has been medium or maxi-
mum security.

* Despite the increased capacity we've added at
the mediumsecurity level, much of today’s
medium-security capacity is not truly secure—
at least for the inmates who live there and the
corrections officers who work there. Entire
medium-security institutions in DOC—includ
ing the venerable MCI Norfolk, in which 80 per-
cent of inmates are serving time for violent
crimes—are nothing more than dormitaries
surrounded by 20 foot fences and razor ribbon.

-

Biven as the state prison population more than
doubled over the last decade, minimum
security and prerelease capacity has remained
flat. (See chart 3). In fact, DOC has actually
reduced its prerelease capacity by more than
half, from 459 beds in 1988 to only 202 today,
52 of which are earmarked for women inmates.

Even with violent offenders making up 65 per-
cent of stateprison inmates, 35 percent are
doing time for a nonviolent crime. And all but

Cormmoriaesiily

Mussochusetts Instittte for o Ne

a few of these inmates, including many of the

violent offenders, will eventually be released.
Yet DOC places just 16 percent of inmates in
lower-security settings today, compared to 24
percent less than a dozen years ago. Only 150
men at a time—out of nearly 10.000—are
preparing for life on the outside in pre-release
programs.

* In 1995, 2,761 inmates were released from the
Department of Correction. That's more than
were in state prisons in 1975,

* Fewer than 300 offenders are released from pre-
release programs each year, while more than
1,000 inmates per year are discharged directly
from locked cells. Bvery week. more than
twenty felons are put back on the street with
little preparation for a crime free life,

Recommendations

* Support the Department of Correction’s next
request for a medium-security prison, because
the department does need more true medium
security beds.

* As a condition of funding the next high-tech,
highsecurity institution for medium-security
custody, insist that DOC convert one bed to
true minimum  security —without maximum
security walls, and with more opportunity for
structured, supervised contact with the outside
world—for every new medium-security bed
built in that facility.

Require the Department of Correction to
expand its pre-release capacity, to at least dou
ble its current 150 pre release beds for men. by
building additional prerelease centers or con-
tracting with qualified vendors to provide
those beds.

2) Expand and develop specialized, thera-
peutic facilities, not just generic secure
institutions, for state and county inmates.

* The state’s inmate population has doubled since
the creation of specialized facilities like the
Longwood Treatment Center in Boston, the
Western Massachusetts Correctional Alcohol
Center in  Springfield, and the Hastern
Massachusetts Correctional Alcohol Center in
New Bedford, yet these centers have not been
substantially expanded or replicated during the
latest round of prison-building,

* National statistics indicate that three quarters
of inmates are drug or alcoholinvelved.
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Nineteen percent of state prisoners said they
committed their current offense to obtain
money for drugs.

Our state and county correctional institutions
are also among the largest and busiest provi
ders of adult education and joh training in the
state. But few institutions can offer advanced
training in any skill area, and for inmates who
progress through several facilities, programmat-
ic continuity is limited.

Recommendations

* Develop mare and new types of facilities with
specialized uses for state and county inmates—
not just generic, secure institutions to keep
inmates behind bars. The possibilities include
free standing facilities with the same therapeu
tic focus as programs inside correctional insti
tutions, such as substance-abuse treatment and
anger management, and a correctional voca-
tional center—perhaps located near industry
clusters that could provide technical expertise
and job opportunities for promising ex
offenders—which could offer more advanced
job training to inmates as they approach their
release date.

Add specialized residential facilities to the
menu of community corrections options now
being developed by the Office of Community
Corrections. Strong consideration should be
given to developing a Halfway-In House option
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that could provide a setting akin to pre-
refease —nighttime custody and daytime moni-
toring of outstde activity—(for those who need
aroundthe-clock accountability but do not
present a clear threat to public safety.

3) Improve data collection and analysis, for
the purpose of determining the appropri-
ateness of prison-facility use and the
cffectiveness of prison programs.

Given the enormous—and growing—expense
of incarceration, the data on Massachusetts
inmates that are collected routinely, analyzed
regularly and readily available for review by

experts to determine what data should be rou-
tinely compiled and publicly available for the
purposes of policy and planning. And the
Secrelary—and the Governor—should seek

fi g from the Legislature for the
vnrlous ngencies to compile the data and the
Department of Correction to produce reports
and analysis on a timely basis. Only in this way
can policy- makers make informed decisions
about the future of the Commonwealth’s crim-
inaljustice system.

I Completing the Sentencing Revolution
The fitful process of transition from the inde-

policy-mak are fully inadeq State  terminate sentencing of the past to the truth-in-
and county correctional officials maintai ing of the p has left some important
detailed files on individual & their finished busi For prison ion to be

offenses, their criminal histartes, and their insti-
tutional records——for the purposes of classifica
tion, but only the barest outlines of this infor-
mation are entered into offictal datab for

done judiciously and responsibly, using imprison-
ment to its greatest effect in crime control. bal-
ance and proportionality has to be built into the
much-altered Massach criminal code. The

system-wide reporting and analysis,

Facility planning and independent policy analy-
sis—including this report—are severely ham-
pered by the lack of available data on who is in
prison end why. With millions, even btllions, of
taxpayer dollars at stake, not to mention public
safety today and in the future, the haphazard-
ness of carrectional record keeping iIs stmply
unacceptable.

Data on county inmates—now the largest and
fastest-growing population behind bars—are
even more scat. Houses of Correction have
been keeping computerized records for only
four or five years. The counties follow no com-
mon protocol for data collection. so informa-
tion is not compiled on a uniform basis. And

with the ption of courtc i and
lation-count data fated by statute

slnce 1985—no county-level statistics are cen-
trally reparted to DOC or any other authority.

Recommendation

¢ The Executive Office of Public Safety should
establish a uniform reporting progrem for crim-
tnaljustice statistics that covers the Depart-
ment of Correction, the Criminal History
Systems Board. the Parole Board and the coun-
ty sheriffs’ departments. The Secretary of
Public Safety should convene a panel of state
and county correctional officials and outside

Governor, the Legisl: and all criminaljustice
tnterests should work together to accomplish the
following:

1) Adopt sentencing guidelines (o ensure
that punishment is certain angl pre-
dictable, proportionate to the crime,
applied equally to like offenders, and
subject to limited discretion in termina-
tion.

. Desplxe lhelr p ion on the S ing
Ce pri s have sl d the
C i s p d ing guideli

¥ g

as Insufﬂctemly tough. Their counterproposal
includes an across-the-board increase in recom-
mended penalties and an increase in the num-
ber of crimes for which incarceration wauld be
presumptive.

The Sentencing Commission objects that this
wholesale escalation of criminal penalties
would add 8,500 inmates to the prison popula-
tion within eight years over and above the
growth already anticipated. Of that number,
6,000 would be at the county level, a 50 per-
cent increase in what is already the fastest-
growing segment of the correctional system.
Without the adoption of ing guideli

in some form, judges will continue to exercise
almost unlimited discretion in most criminal
cases.

-
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Recommendation

» Prosecutors need to accept that the guidelines
will not be a vehicle for increasing every penal
ty on the books. And the Sentencing Commis:
sion has to be willing to join in a discussion of
how the sentencing guidelines could be modi-
fied, rather than just protecting its elegant and
carefully balanced product from adulteration.
Legislative and executive branch leaders with
an interest in consistency and proportionality
in sentencing—as well as some regard for the
cost of an endlessly expanding prison syst
should convene negotiations that bring the
Sentencing Commission and the District
Attarneys back to the negotiating table to iron
out a workable compromise.

2) Revise mandatory-minimum drug sen-
tences to incorporate supervised reinte-
gration of offenders.

Current mandatory-mini es pro
hibit any reduction in sentence for “earned
good time” (participation in education and
drug/alcohol treatment programs), despite the
proven benefits these programs can produce in
reduced criminal recidivism.

i Py hihi

Current mms also |
any participation in community-based correc-
tions programs (like parole or pre-release) until
the minimum term is served. However,
because most judges view the mi sen-

Recommendations

* Begin a serious discussion about revising the
tength and the application of mandatory-mini-
mum drug sentencing in a way that preserves
what's most valuable about today's stiff drug
faws—namely. mandatory jail ttme—in a more
finely tuned sanction that also gives society the
crime-control benefit of postrelease supervi-
sion of these offenders. Potential modifications
include reducing d length
raising the threshhold drug weights that lrlggcr
these penalties, and limiting “school zones™—
now a 1,000-foot radius that takes in the sur-
rounding neighborhood, treating every transac-
tion in the vicinity as if it's drug peddling to
children, subject to a two-year mandatory term
—to school property itself.

Begin the discussion by considering the option
of turning the current mandatory minimums
into maxtmums, with parole eligibility coming
at the minimum, which is not less than 2/3 of
the maximum. In that way, the current three-
year mandatory minimum would become a sen-
tence of twoto-three; the current 15-year mini:
mum would become 10-to-15. Offenders
would be under sentence for as long as under
current mandatories, but eligtble for parole dur-
tng the last third of it.

Allow downward departures from mandatory-
minimum sentences only in very limited cir-

tences as unduly lengthy, many of them do not
provide a maximum term that is even lengthier
than the minimusm. Yet it's only the establish
ment of a maximum term that creates cligibtli-
ty for parole. Consequently, most drug dealers
serve their whole terms behind bars, and then
are released directly back to the street, rather
than being released under the guidance and
supervision of parole suthorities.

The Sentencing Commission’s proposal on
mandatory-minimum drug laws is at once too
sweeping and too timid. It would aflow Judges
to “depart” from the mandated sentence in
written (and appealable) rulings i
one or more “mitigating circumstances.” giv-
ing them overly wide discretion. But it would
leave in place the prohibitions on earned good-
time reductions and supervised community-
based corrections programs that can reduce
future criminality.

L3

PRISONS AND SENTENCING IN MASSACHUSETTS

C and limit the amount a judge can
stray from the statutory minimum by requirlng
the new ¢ in in the g
grid for that offense. This will ensure that
everyone convicted of a mandatory-minimum

offense will serve jail time, without exception.

3) Require fiscal truth-in-sentencing for
future proposed changes (o the state’s
sentencing structure.

* The House and Senate Committees on Ways
and Means routinely attach fiscal notes to bills
that carry direct costs—but not to sentencing
bills, since the financial impact is indirect and
more difflcult to project.

* The research and modeling done by the
S ing C ission, in cooperation with
the Department of Correction, now allows a
more precise estimate of the brick-and-mortar
c of d crime
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Recommendation

¢ The House and Senate Committees on Ways
and Means should calculate the costs of any
new sentencing proposal, based on the Sen
tencing Commission model, and ettach it to the
bill, so that the fiscal consequences of the pro-
posed change can take their rightful place tn
the crime debate.

1. Bringing a Community Focus to
Correctivns

The more offenders the courts commit to
state prisons and Houses of Correction, the more
come out each year as ex-cons. The state
Department of Correction releases nearly 3,600
inmates each year. County facilities, where short.
er sentences make for rapid turnover, create ex-
offenders at an even [aster rate.

It's especially tmportant to the communities
they came from, and will return to, that we focus
as much on how these offenders come out of
prison as why they went in. Correctional author-
ities at all levels need to use the time they have
offenders in custody and under supervision to
rebuild their ties to the community on a con-
structive rather than destructive basis. They can
do so in two ways:

1) Forge links to the community for
inmates during incarceration and after.

* The Department of Correction is now reaching
out to the state Department of Public Health
and Department of Mental Health, as well as
tocal shelter providers. as part of inmate

discharge pl g, helping to h the tren-

sition to community-based services for offend-
ers with sub ab and psychologi
problems.

Community service work, even that performed

under the watchful eyes of uniformed guards,

offers an opportunity to make personal connec-
tions that improve an offender’s sense of civic
gagt and ¢ ity responsibility.

With the decline of parole, planning for dis-

charge—and what comes afterward—is

increasingly left to the state and county prisons

B + f
es. Enc ging de T in

.

Hampden and Suffolk County, among others,
are providing new ways to smooth the transi-

tion to freedom for ex-offenders—and reducing
future crime rates in the process.

Recommendation

+ Maintain and expand programs that reconnect
offenders to thetr communities on a positive,
law-abiding basls. including transitional and
post-incarceration support to inmates who
complete their terms.

2) Expand the use of ity supervi-
sion in managing the transition of
inmates to society,

Over the past few years, the Parole Board has
exercised inc ing int in granting
release to eligible inmates, reflecting the public
consensus that offenders should serve out
most, if not all, of their given sentence behind
bars. As a result, parole caseloads have fallen
even as the prison population has doubled.
But the role of parole is changing. [n the days
of ind i ing, parole meant
early release, parole rates were high and parole
terms were lengthy. Today, with truthinsen:
tencing. parole is no longer early release and
periods of parole supervision are much shorter.
Parole is becoming exclusively a short-term
period of supervised community reintegration
for inmates nearing the end of their sentences.

A period of parole supervision, during which
the requirements of living in a free society can
still be enforced by a swift return to prison, can
impede an offender’s drift back toward a life of
crime. An effort should be made to provide
parole supervision for a greater number of
inmates who a2pproach the end of their terms.

Recommendation

* Though control—supposted by the authority
to return a parolee to prison—will remain a
vital part of its responsibility, the Parole Board
must shift its emphasis to establishing the
greatest number of offenders on a path toward
crimefree living. This means developing pro-
grams—such as its current intensive parole for
sex offenders—to effectively manage higher-
risk Inmates in a process of transition. After all,
it is these offenders who most need control
and guidance in learning how to live lawfully in
the community.

Massachusatts Institute ter o New Commonwesith



THIS REPORT sceks to answer a seeming
ly straightforward question: Does the Common
wealth of Massachusetts need more prison space
in order to support effective crime control?

The question is posed in the context of
MassINC's Safe Communities Initiative. In the late
1980s and early '90s, crime dominated the public
agenda and the public mind in Massachuseltts as
elsewhere. Urban neighborhoods, in particular,
were torn apart by a sense of insecurity arising
from house breaks, car thefts, open-air drug deal-
ing, robberies on the street. Most fright i of
all was the heightened risk of random murder,
peaking with the advent of “drive by” shootings.
Fear of crime also fueled racial tensions in chang-
ing neighborhoods, linking diversity to decline
instead of renewal. Qutside the cities, violence
was seen as a sign of social decay, a cancer that
was spreading outward from our urban centers.
Above all, lawlessness stood as an indictment of

PRISONS AND SENTENCING IN MASSACHUSETTS

WAGING A MORE
EFFECTIVE FIGHT
AGAINST CRIME

political ineffectiveness at all levels: if govern
ment couldn’t keep us safe, just what good was it?

For these reasons and others, MassINC has
made crime control one of its core issues. [n
reports and surveys, MassINC has explored the
issue of crime as it relates to the safety and well-
being of the communities—middle-class and
working-class, urban and suburban—that are the
wellspring of civic life in Massachusetts. Since its
founding in 1995, MassINC has sponsored
research and journalism into the problem of

9
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crime in an effort to identify measures that could
reduce crime and make our communities safer.
In October 1996, Professor Mark Kleiman and
his colleagues at BOTEC Analysis Corp.. with sup:
port from the Gardiner Howland Shaw

Foundation, produced for MassINC a landmark

report entitted Putting Crime Control First. That

report laid out an agenda of crime control meas-
ures that MassINC has adopted and promoted in
both research and poticy:

¢ expanding prisons to incarcerate persistent,
serious offenders:

. heni based corrections to
more eﬂ'ecuvely control the behavior of thou-
sands of offenders out of prison on probation
and parole;

.

making punishment more certain and consis-

" " P

tent throug ing g

restoring and enhancing prison-based rehabili-
tation programs to reduce recidivism: and

.

supporting community policing and other
efforts to make communities more crime
resistant.

In May 1997, MassINC and the Crime & Justice
Foundation joined forces to follow up on Putting
Crime Control First by gauging public opinion in
Massachusetts on crime. That survey, also sup-
ported by the Shaw Foundation, revealed that the
public:

* centinues to be concerned about crime and
drugs In their neighborhoods, despite recent
declines in crime rates;

* supports incarceration of violent criminals and
drug dealers, even at the price of costly new
facilities:

* has little confidence in the courts when it
comes to dispensing swift and appropriate
punishment; and

* endorses a blend of crime-control measures
that includes tough law enforcement, tighter
supervision of probationers and parolees, and
more prevention and rehabilitation efforts.

These views—both expert and citizen—sug:
gest a need to assess sentencing and imprison-

These ate local gluts in the prison markel. wiich has created opportuntiles like the one the A

State and federal
prison capacity has
more than tripled
since 1980, and stitl
nearly avery
correctional facility
in the country is
operating at more
than 100 percent of

its deséigned limit,

ment in M, t The p. is an oppor-
tunte moment to do so. The Commonwealth is
approaching the end of a decadelong capital
improvement program that has replaced and
expanded prison facilities at both the state and
county levels. In that time, the state has more
than doubled its correctional capacity. During
the same period, criminal sentencing has under-
gone a fundamental, {f largely piecemeal,
changeover (rom indeterminate prison terms—
widely varying harpl duced by
~good-time" credits and early mlease on parole—
to a patchwork of “mandatory-minimum” penal-
ties and "truth {n-sentencing” provisions that elim-
inated most term reductions. For more than a
decade, the state has been building new prisons
at breakneck speed to accommodate an ever-
growing inmate population, while the legisl,
has been ct g the rules of ing to put
more offenders away for longer. and more certain,
terms of incarceration, thus ensuring that even
more prison space will be needed. Prison con-
struction in Massachusetts has become a game of
catch-up, one that seems nowhere near over.

Thus the simplicity of the question we started
out with—daes Massachusetts need more pris-
ons?—is deceptive. Posed that way, the answer
can only be yes. The logical corollary to that
question, however—how much more prlson
space would he gh?—seems
For most of this ccnlury. tncarceration rates
across the country were relatively flat, and the
need for prison space grew stowly, in tandem
with the population. But after the 1970s, a sharp
rise in crime rates set off a booming market for
prisons. To date, no number of new prison cells
has been enough—not here in Massachusetts,
and not elsewhere in the country. State and fed:
eral prison capacity has more than tripled since
1980, and still neasly every correctional facility in
the country is operating at more than 160 per-
cent of its designed limit.! In Massach atno
time in the past decade and a half has the state
not needed more prison space. The present is no
exception.

So perhaps the more fruitful way to phrase the

h D of C s capliaticed on for

the last fotx years, boarding up 1o 300 prisoners tn the Dailas (Texas) Counly Jal at a cutate piice, But menll the trend linte in the demand (o1 prison beds
aczuss the countsy hus been so strong that a rxwkel fov pxlvlle invesiment in factlitles and management has been created tn a “public good” (hat has long

been soctety's most In The I

prisons for the purpose of creating pilvate profits but wlvlle captial sespoading to ke profli-making opp

P

lex.” 23 it's been called. is nol so much a capitalisiic conspiracy lo eupmd

1 by app pul-

Hic demand. See Eric Schitosser, “The PrisonIndustsial Complex.” The Atlantic Monthly; December 1998, pp.51.77.
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question is this: Why does Massachusetts need
more prison space, even gafter ten years of con-
stant construction, and even after crime rates
seem to have gone into decline? This question
leads to others: Is Massachusetts, in its zeal to

combat crime, locking up more people, and less-
dangerous people, than is necessary to protect
public safety? Does the state’s criminaljustice sys-
tem take sufficiently into account that each new
prisoner sent away under strict new laws comes
back to our ¢ as an ex-offender?
Should our sentencing and release policies be
adjusted to better reserve costly prison space for
truly dang criminals, and to provide a con-
trolled and structured return to society for
inmates who complete thelr prison terms? And
finally: If Massachusetts needs to begin another
round of prison construction, what kind of facili-

ties should the state build—the high-security.
hightech, high-cost structures it's been butlding
for a generation, or prisons of a new type, ones
that prepare for the offender’s eventual return to
society, not just manage his current—and tempo-
rary—removal from it?

This report will attempt to answer these ques-
tions. It consists of four sections. The first
reviews the recent history of prison expansion,
both in numbers of inmates and in state invest-
ment in new facilities.? The second examines the
revolution in sentencing laws and practices that
has fueled this expansion. The third tries to sep-
arate fact from fiction concerning the commonly
heard charge that the prisons are now fifled by
offenders who needn't be there. The final sec-
tion makes a series of recommendations to
improve our state’s sentencing and corrections
efforts.

PRISONS AND
PRISONERS

IN APRIL OF 1985, Governor Michael S.
Dukakis d to the legisl what he
called "A Balanced Plan to End Prison
Overcrowding.” Though the state’s—and the
nation's—prison populations had been relatively
stable for much of this century, by the mid-1980s
Massachusetts fails, prisons and houses of correc-
tion were severely overtaxed. As of 1985, 8,800
inmates statewide were being held in facilities,
many of them ancient and archalc, designed for
6.200.

Massachusetts, like most states, operates a
nwo tler sy of incarceration, with the resp
sibility of imprisonment divided between the
state and the counties. State prisons, which are
operated by the Department of Correction
(DOC). hold inmates convicted in Superior Court

~

In the course of ten
years, from 1875 to
1985, the state
inmate population
more than doubled,
rising from 2,047 to
5,100 in facilities
designed for 3,500.

of serlous crimes and ordered to serve relatively
tong sentences. County sheriffs operate jails and
Houses of Correction. Jails hold pretrial
detainees—that is, persons accused but not con-
victed of crimes—in lieu of bail. Houses of
Correction are county-run prisons for convicted
offenders serving terms, mostly imposed by
District Courts, of not more than 2/2 years. In
most counties, the jail and House of Correction
are contained within a single l‘ncﬂ!ty with the two

lati f ly. but Suffolk
Counly has long had separate facilities (in 1985, it
was the Charles Street Jail and the Deer I[sland
House of Correction; today, the Suffolk County
Jail, on Nashua Street, and the Suffolk County
House of Correction, in South Bay). Middlesex
County operates a combined jail and House of
Correction in Billerica, and a separate jall in
Cambridge.

In the course of ten years. from 1975 to 1985,
the state inmate population more than doubled,
rising from 2,047 to 5,100 in facilities designed
for 3,500. In county jails and Houses of
Correction, the population behind bars had risen
89 percent in a decade, reaching 3.700 in institu-

This repori focuses on prison factlittes for male offenders only. Women lnmates sepiesent a very different populaton with very different tssues  Issues that

deserve more thorough treatment than could be given tn this seport, where they would necessarlly be 3 sidelight 1o the (at more atmerous male poputa-
tion. Also. when Lt comes to crime coatrol. it is crimes disproporifonately commited by men 1hat present the greater danges to public safely and ihat are
the primary larget of sentencing refosms that Increase criminal penaliles. Statistics on male offenders only liave been used when avallable and noted as

such (o avold mingling the two populations for analysls.
FRISONS AND SENTENCING IN MASSACHUSETTS

1



INVESTIGATIVE REPORT

tions built for 2,700. Conditions created by the
rapidly rising inmate census were presented as a
problem of crisis proportions.

“Temporary beds have been placed in every
available space within our prisons. Inmates are
housed in industrial buildings, recreational space,
program space, office space and hospital space,
the governor's report to the legislature explained.
“Many prison cells are double-bunked: some are
triple-bunked.” Programs to prepare offenders for
lower levels of security and, ultimately. their
return to society were being squeezed out by
mattresses. The vital management task of classifi-
cation—deciding what level of security is appro
priate for each prisoner—had broken down into
a search for beds. The concentration of inmates
in increasingly close quarters had created a tin-
derbox atmosphere. “Overcrowding has made
the always difficult task of running a safe and
humane prison system almost impossible,” the
report concluded.

Unspoken in the report, though lurking in the
political background, were problems that went
beyond those of “running a safe and humane
prison system.” If overcrowding is not relieved,
the prison system becomes vulnerable to lawsuits
on the grounds of constitutionally impermissible
conditions. When such lawsuits are successful —
as they were across the country and in many
Massachusetts counties in the 1980s—the conse
quences include a judicially imposed “cap” on
population and the wholesale release of inmates.

At the time, prison populations were expected

Chart [:PRISON OVERCROWDING 1285 AND TODAV
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Chart 2:TOTAL STATE SPENDING ON DEPARTIAENT OF
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$600
$700
E
E
$600
3520
ss00 LE
FYa5 FY98 Fyz000
{Gov. proposed)

Source: Government Budget Recommendaiion,
Fiscal Year 1996 and 2000; Commonwealth of
Massachuseuts, Fiscal Year 1998 Budget

to "peak” in 1988, at 5.340 state inmates and
3.800 county, then decline. The Dukakis adminis-
tration proposed to “solve” the overcrowding cri-
sis through capacity expansion, state grants to
county sheriflfs, and a"special commission on cor-
rection alternatives,” chaired by Superior Court
Justice Paul A. Chernoff, to develop measures that
would prevent unnecessary admissions to prison.
The cost: $128 million in capital funds, $7.7 mil
lion in operating expenses that year.

Nearly 15 years later, the Commonwealth has
poured nearly $1.5 billion into new and replace-
ment facilities, increasing capacity to 8,130 state
and 8,356 county inmates. Last November, the
Department of Correction opened the Souza
Baranowski Correctional Center, a new 1,024 bed
maximum-security prison—the single largest
institution the department has ever built and its
first new  maximum-security facility since
Walpole/Cedar Junction, which opened in 1956.
The new prison more than doubled DOC capaci
ty at the highest security level, and it completes a
2,500-bed maximumto-minimum correctional
campus in Shirley that did not exist 25 years ago.

But the overcrowding problem has by no
means been "solved” Massachuselts now has
more than 20,000 adults behind bars, As of
February, the state Department of Correction had
custody of more than 10,000 offenders. The
counties, which traditionally lagged behind the
state in inmate population, had surged into the
lead, with more than 12,000 inmates. (See chart 1).

For fiscal year 2000, Governor A. Paul Cellucci

ssents Institute for o Mew Cornmonwesith

has proposed an operating budget of $392
million for the Department of Correction, $323
million for the sheriffs—whose costs are now
shouldered entirely by the state, as part of the
phase out of county government—and $13.4 mil-
lion for the Parole Board, That's nearly three quar
ters of a billion dollars for adult corrections, an
increase of 21 percent for DOC, 19 percent for
the counties, and two percent for the Parole
Hoard, over Fiscal Year 1998, two years before.
Spending on corrections now consumes 4 per-
cent of the state budget, or $1 out of every $25 of
state spending.? (See chart 2),

Even after all this expenditure and all this
buildup of correctional capacity, Massachusetts
prisons and Houses of Correction remain over-
crowded. DOC is operating at 25 percent abave
capacity, the counties at 50 percent beyond their
design limits.

What has happened is by no means unique to
Massachusetts. Prison populations have explod-
ed across the country. The number of inmates in
state and federal prisons quadrupled from 1970
to 1990. In 1985, state,federal and local prisoners
numbered 744,000; today, that total is 1.8 million,
and could well reach 2 million by the year 2000.1

That explosion has been expensive. State cor-
rections budgets almost tripled nationally—from
$7 billion to more than $20 billion—({rom 1986 to
1996. (See chart 3). During that period, the cost
of incarceration grew from three percent of state
spending to six pereent, Critics in some states
have begun to draw unflattering comparisons
between state spending on prisons (up) and high-
er education (down), some going so far as to sug-
gest a causal relationship: Investment in higher
education has been squeezed out in favor of
investment in cells.® Despite this substantial
investment, as of 1997, 36 states still reported
their prison systems as overcrowded.®

State corrections
budgets almost
tripled nationally—
from $7 billion
to more than
$20 biliion--from

1886 to 1996.

Despite this
substantial invest-
ment, as of 1887,

36 states still
reported their
prison systems as

overcrowded.
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Across the country, state governments have
demonstrated their willingness to invest in costly
prison space to support their crime policies. But
how much prison space is enocugh? The trend
nationwide of rapidly rising prison populations
has been so uniform that the example of other
states provides little guidance for Massachusetts
policy-makers. There is, for example, no way to
determine an optimal rate of incarceration. There
are no bright lines that distinguish the appropri-
ate use of imprisonment from foolish leniency or
senseless severity.  Overall, the United States
already has the highest incarceration rate in the
industrialized world—G645 inmates in federal,
state and local jails per 100,000 of population in
1997—and the inmate population continues to
rise, at an average rate of 6.5 percent per year.”

Among the 50 states, Massachusetts has long
had a reputation as one of the least punitive. The
vast expansion of imprisonment here over the

Governors Budget Recormmendations, Fiscal Year 2000. These proposed appropriations fund only adull corrections. An additional $113 miltion is 1econr

mended for the Department ol Youth Services, the Commonwealih's juvenile justice agency. Including juveniles brings the corrections share of nexi year's

proposed budget 1o $841 million

-

Dastell K. Gilliard. Prison and Jail Inmates ar Midyear 1998, Bureau of Justice Statistics, March 1999,

Note the study by the Washington-based Justice Policy Institute and the Conrectional Assoclation of New York on what columnist Derrick 2, Jackson called the

“dollar-for-dollar radeolI” between pilson spending and higher education. "New York State is starving schools 1o build prisons,” The Boston Globe, Dec. 2,
1998. And not only In higher education: In 1994, Texas volers approved a $1 billion bond issue for new prisons at the same time they rejected $750 million in
spending for new schools. "Mandatory Sentencing: Do tough sentencing laws reduce erime?” Magaret Edwards, €@ Researcher May 26, 1995, page 469.

1997, page 9.
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Corina Eckl, "The Cost of Corrections.” Stare Legislarures, Feb. 1998. Pages 30-34: Dartell K. Gllliard and Allen J. Beck, Bureau of Justice Stalislics, Prisoners fn

Sourcebook of Critminal Justice Statistics 1997, Bureau of Justice Staustics. Table 6.21. page 480,
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The new Souza-Baranowski Correctional Center in Shirley.

past two decades might have changed that,
except that nationally the punishment bar also
kept rising. Every state in the nation has tough-
ened its law-enforcement policies in the [last
decade. Between 1990 and 1997, the incarcera-
tion rate rose by 40 percent nationally. Stll.
thanks in part to a stable population, Massachu-
setts outpaced the nation in its expanded use of
prisons during this period, raising its incarcera-
tion rate by 60 percent simply by virtue of lock:
ing more people up.

It’s not always easy to compare Massachusetts
to other states on the use of incarceration, let
t those comparisons mean. The
available data are inconsistent and not entirely
reliable. In most states, offenders serving a sen-

alone decide wi

tence of more than one year are incarcerated in
state prisons; local or county jails hold only defen-
dants awaiting trial and offenders serving terms
of less than a year. Our state’s more extensive
county system contains a larger share of the
inmate population, those serving sentences of up
to twoand-ahall years. Thus Massachusetts pris
oners are generally undercounted in state to-state
comparisons.

In 1995, for example, the reported rate of state

A high prisen rate is
no guarantee of
effective crime
control. Of the ten
states with the
highest incarceration
rates, eight are in
the top 20 for
violent crime
cverall, six in the
top 10 for murder

and manslaughter

% Sourcebook of Criminal Justice Statistics 1997, Table 6.41, page 495,

imprisonment in Massachusetts was 192 per
100,000 population—lower than all but seven
states, and less than halfl the states’ average of
389.% But when those incarcerated at all levels
are combined, the incarceration rate for that year
was 364 per 100,000, or 61 percent of the nation-
al rate of 601 per 100,000." The most direct
comparison—incarceration rate of prisoners
serving sentences of more than one year—shows
Massachusetts in 1997 with the 16th lowest
incarceration rate in the country, 278 inmates per
100,000 compared to the national average of 445
(62 percent of the national average). But that
ranking rests on an “estimate” of 6,200 county
inmates serving terms longer than one year,
rather than an actual count.! All these rankings
place Massachusetts at the less punitive end of
the state scale, but well within the range of US.
penal practice.

Nor are statetostate comparisons all that
instructive, Incarceration rates vary too widely
according to local culture and mores (o treat any
rate as prescriptive. In 1997, North Dakota
imprisoned 112 adults per 100,000 population,
while Texas locked up 717. In the District of
Columbia, a whopping 1,682 per 100,000 were
behind bars. On a regional basis, Massachusetts
does not stand out as particularly reluctant to
lock up criminals. Of the six New England states,
only Connecticut had a higher incarceration rate
than Massachusetts. And the Massachusetts incar-
ceration rate of 278 per 100,000 is just below the
northeast average of 317."! In contrast, the aver
age incarceration rate in the south is 506 per
100,000. Finally, a high prison rate is, by itsell, no
guarantee of effective erime control. Of the ten
states with the highest incarceration rates, eight
are in the top 20 for violent crime overall, six in
the top 10 for murder and manslaughter.'

Massachusetts, like much of the country. has
made a massive commitment to prison expansion
over the past decade and a half. Prison popula
tions have swelled, and the state has struggled to
catch up, building costly facilities in order to pre

¥ Massachuselts Department of Correction, Quarterly Report on the Status of Prison Overcrowding, First Quarter of 1996, March 1996, Tables 2 and 4,

ation of 6

pages 4 and 5;estimated 1994 Massachuselts po
0 Prisoners fn 1997, Table 3, page 3.

W Prisoners in 1997, Table 3. page 3.

Y Prisoviers fn 1997, Table 5, page 5, and Sourcebook of Criminal Justice Statisties 1997, Table 3.115, page 273
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serve, if not restore, professional and constitu
tional standards of custody. What's not clear is
whether there is any end in sight to prison expan-
sion—or whether there ought to be. That's
because imprisonment is not a social policy end
in itsell but rather the fulfillment of other crimi
naljustice policies. These policies—especially

sentencing and release—have undergone a funda
mental shift during this same period, driving the
expansion of prison populations and, therefore, of
prisons. It is to these causes, rather than their
brick-and mortar consequences, that we now turn
our attention.

Sentencing: An
Unfinished Revolution

CRITICS QF THE incarceration boom—prin
cipally. but not exclusively, those on the political
left—have generally slammed prisons as a wrong
headed approach to crime control and, beyond
that, social policy, “Over the past 20 years, there
has been a temrible propensity on the part of
politicians to deal with difficult economic, sacial,

family and personal prablems with a meat ax—
the criminal justice system,” says Jerome Miller,
president of the National Center on Institutions
and Alternatives, in Arlington, Virginia, and a for-
mer Massachusetts commissioner of youth servic:
es.!? In response, defenders of imprisonment
have advanced methodologically sophisticated
arguments to defend prisons as a social "bargain”
that pay for themselves many times over in crimes
not committed by those locked up in cells.!!

But there’s something a bit backwards in the
way both sides in this polemie present the crime
prisons conundrum. Expanding prison popula
tions are not the product of a single policy edict:
to control crime, build more prisons and fill them.
Rather, they are the result of a complex mix of
decisions—some thoughtful and precise, others
less so—that take place in arenas ranging from the
State House to the courtroom. Legislative changes
in criminal laws have a direct impact on assessed
penalties, but they are not the only factor. In the
end, prison populations reflect the sum total of
individual sentences handed down to thousands
of offenders on a literally case by base basis. The

¥ Quoted in Loutse D. Palmer, "Number of blacks in prison soars” Baston Sunday

14 See John J. Dilulio, Jr., a
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nie Morrison Piehl.”Does Prison Pay?!

a6
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Glabe,

Fels.

decision to build more prison space—or not to—
comes, for the most part.after the fact. The pris-
oners are already there, or on their way.

Thus the question of prison space is in large
measure derivative of others. Factors governing
arrest—the efficacy and efficiency of law enforce
ment—are beyond the scope of this report. But
matters of sentencing and release are central to it.
Decisions regarding whether to commit offend-
ers to prisen, the length of sentences imposed,
and how much of the sentences must be served
behind bars are key determinants of prison occu
pancy. To a large extent, the need for prison
space is a function of the rules governing incar-
ceration—namely, sentencing and parole.
Whether the expense involved in building and
operating more and ever-larger prisons is justified
depends on whether people are being sent there,
and allowed out, on appropriate terms.

Those terms have been changing. Nation-
wide, the philosophy and practice of criminal
sentencing have undergone a revolutionary
change over the past 20 years. Until recently,
criminal sentencing in the United States has been
based on a "rehabilitative” model that dates back
to the 1870s. At that time,"flat” sentences—fixed
terms for specific offenses, regardless of circum
stances—gave \way to punishments that were cus
tom-tailored to the offense and which offered the
offender incentives to reform himsell. The con-
cept of “time off for good behavior” was the first
of these “reformatory” incentives—one that, not
coincidentally, also rewarded institutional con-
formity. In 1877, the Elmira Reformatory in New
York State pioneered the use of parole—condi:
tional release in advance of the maximum sen:
tence, earned by efforts at rehabilitation. By the
1920s, most states had adopted eriminal codes
that gave judges wide discretion in length of sen
tence, up to a statutory maximum for each crime,

28,1999, page Al4.
Brookings Review: Fall 1991,
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and incorporated rewards, in the form of term
reductions, for selfimprovement. For most
crimes, the punist was ind i (large-
ly teft to the discretion of judges) and release was
discretionary (subject to reduction for goad insti-
tutional behavior and evidence of reform).
Typically. the sentence imposed by a judge
was defined by a range of prison time—a mini-
mum term (“not less than”) and a maximum term
("not more than™)—given in months or years.
The actual time served on that sentence could be
reduced by credits for good behavior (“good
time”) or participation in rehabilitative programs
such as education, job training or substance-
abuse treatment (“earned good time”). The sen:
tence expired. and the offender went free, at the
end of the maximum term, minus these good:
credits. S also carried with
them eligibility for parole after a certain amount
of time served, generally set by statute according
to sentence length. Release on parole was decid-
ed by a parole board, which based its judgment
on an inmate’s efforts at self-improvement and his
prospects for serving out the rest of his maxi-
mum seatence back in the community, under the
supervision of parole officers, without commit-
ting further infractions. !
In M t ind g
took its most extreme, and controversial, form in
the Concord sentence—a legal term of art mean-
ing the offender was committed to the state
“reformatory” at Concord. rather than the state
prison at Walpole (now called Cedar junction),
though tn fact a state inmate could be placed in
any DOC institution, at the depastment’s discre
tion. A Concord typically dof a
relatively long nominal sentence but with parole
eligibility at just one-tenth of the stated term. The
idea was to give certain offenders, notably young
and presumably “reformable” ones.a short term of
incarceration, followed by a long period of parole
supervision in the community. Though it came
under leavy attack in the 1980s as an emblem of

In Massachusetts,
indeterminate
sentencing took its
maost extreme, and
controversial, form
in the Concord
sentenice which
typically consisted
of a relatively fong
nominal sentence
but with psrale
eligibility at just
one-tenth of the

stated term.

soft sentencing, the Concord sentence was per-
fectly consistent with the rehabilitative approach.
It was also, in its heyday, used liberafly: In 1980,
nearly hatf (47 percent) of court commitments of
male offenders to the Department of Correction
were on Concord sentences.'®

Even conventional stateprison sentences (to
Walpole/Cedar Junction) contalned large ele:
ments of indeterminacy and discretion.
Automatic, or “statutory,” good time—credits that
were awarded automatically, but could be with-
drawn as punishment for prison rule violations—
reduced sentences by as much as 122 days per
month.! A maxt of 72 additional days per
month more could be gained through program
participation (“earned” good time). Thus, time
served could be reduced, by good time credits
alone. up to 20 days for every 30 days served.
Inmates sentenced to a county House of
Correction were also eligible for statutory good
time of up to 7Yz days per month, plus earned
good time.

For state inmates, parole eligibility was set at
2/3 of the minimum sentence for those convicted
of violent crimes, ¥3 of the minimum sentence
for nonviolent offenders. For county inmates
serving sentences longer than 60 days, parole eli-
gibility was set at one-half the term. Stnce good-
time applied to the minimum as well as the max-
imum term, parole eligibility was accelerated by
good-time credits as well. And while never auto-
matic, parole was granted routinely, if not always
at first eligibility. In the latter half of the 1980s,
release was granted in twothirds of parole hear-
ings for state inmates.'

A hypothetical example: An offender is sen-
tenced to state prison for a term of seven-to-ten
years for a violent crime. Based on the sentence,
he’s eligible for parole at 2/3 of the
minimum, or 56 months. From the first day
behind bars, however, good-time starts to kick in.
If the inmate is able to earn the maximum
amount of good-time—20 days per month

) N

12 See Tamasak Wicharaya. Stmphe Theory. Hard Realtty: The Impact of Sentencing Reforms an Courts. Prisons. and Crime. State Universtty of New Yark

Press. 1995, pages 2340,
16 Mass. Dep1. of Correction, 1990 Court Ce

o the M

" D, of C.

June 1991, Figure 1, page 2.

” Statutory good time vasled accoiding (o sentence length: none for sentences of less than four months: four months 1o one year, 2V, days pes month: one to
two yeats, 5 days per month: (wo (o three years, 71/2 days per months: tluee to four years, 10 days per month: for mose than fous years, 121/, days per

month.

18 Massachuseits Parole Boasd, 7994 Annsen! Report, page 46. lumates eligible for pasole are entltled (0 a heastng annually. Not all those granted parole were

glven approval at thelr fhist heasing.
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served!?—he becomes eligible for parole after 39
months behind bars, less than half his nomtnal
minimum sentence. If. on the other hand, the
offender receives no earned good time for pro-
gram particlpation and Is never released on
parole, he stifl“wraps up” his sentence after seven
years and two months, assuming he lost none of
his statutory good time (122 days per month) for
“bad behavior” Thus a sentence of seven-toten
could mean, in practice, as little as three years in
prison, and rarely more than seven.

Such discrepancies between sentences
imposed and time served became a lightning rod
when crime rates climbed nationally, beginning in
the 1970s. Rates of reported crime more than
doubled between 1965 and 1980. The incidence
of violent crime tripled in that period, and surged
again in the late '80s, peaking in 1991. Arrests for
violent crimes jumped from 392,000 nationwide
in 1973 to 738,000 in 1991.2°

Public outcry over crime in general extended
to outrage at a system of justice that let serious
criminals out of prison long before their sen
tences were up. A new consensus formed around
the idea that punishment ought to be certain and
predictable, proportionate to the crime, applled
equally to like offenders, and subject to little in
the way of discretion in termination,

Ut ly. this new gave rise to sys:
tems of determinate sentencing—often promot-
ed under the banner of “truth In sentencing™—
across the country. in federal, as well as many
state, criminal codes. [n the revised codes, which
vary widely by jurisdiction, the range of possible
sentences was drastically reduced. determined

Rates of reported

crime mgore than

largely by the crime and the criminal record of
the defendant, and the role of parole was
reduced, if not abolished.!

But this new view of crime and punishment
infiltrated the criminal Justice system stowly and

ly. [n the wedge that drove
determinate cing was the y-mini-
mum sentence. Though it is the stringent manda-
tory-minimum drug sentences that draw most of
the ion—and the ¢ sy?—the state’s
first datory-min in the mod-

M. b

doubled b
1965 and 1980.
The incidence of
viofent crime
tripled in that
period, and surged
again in the late
‘80s, peaking in 1991,

ern age? was the 1973 BartleyFox gun law, a
mandatory one year of jail time added onto the
punishment for any other crime committed white
in possession of a firearm. That was followed in
the 1980s by mandatory mintmums for drunk
driving and. finally. a series of penalties for drug
dealing that are not only irreductble but among
the most severe in the nation.

The mandatory minimum was. and is, a leg-
islative blunt instrument, one that carries a vari-
ety of legal and publicpolicy messages atong
with its specific sentencing mandate. In each
instance, the new penalty was a response to
crimes that the public and its representatives felt
were not tzken seriously enough by the criminal
Jjustice system of the day. Bartley-Fox was intend-
ed to combat the rise in urban handgun violence.
The Operating Under the Influence (OUI) laws
arose from a heigt d public of the
dangers of drinking and driving, and was a direct
response (o the perceived reluctance of judges to
impose Jail time on even repeat drunk drivers.

Similarly, y prison gave
drug dealing an elevated status in the priorities of

¥ In fact. s highly unltkely that asty tnnate coukd have wllied all 71/2 days of eatned good itme each moath of his tncasceration. Participation tn any one pro-

gam earns Just 21/ days of good (ime. so 2n inmate would have 10 be ensolled

cretical iimil.

in thyee good-t

eligible prog al 3 lime {0 seach the the-

P Sourcebook of Criminal Justice Statiseies, 1997, Table 3.111, page 261. Based on Unifosm Citme Reponts fo “Index” crtmes (nnader and nonnegligent
manslaughiter, lorcible r2pe. robbesy. aggravated assaull, busglary, larceny-thefl. and motos-vehicle then} 2nd “violent” crimes (murdes 2nd nonnegilgent
manslaughter, forcible rape. sobbesy. and aggravated sssault). Rates of tndex and violent crimes are per 100.000 population. Arrest figures from Burean of
Justice Stattstics.*Four Measures of Sertous Violent Crime.” hittp://www.ofp.usdoj.gov/bjs/ glance/4meastbl.ix1.

2 See Wicharaya. Stinple Theory: pages 41-63. for an overview of state delesminate-sentencing reforms in the 19703 and 80s. The federal government encow-

aged the of strict It

codes In the 1994 Violeni Crime Control and Law Enforcemeni Act by offesing prlsonrconstsuction subsidies

to states that require offenders (o serve 85 percent of tlietr sentences behind bars. By 1998, 27 states had mel this qualification. and anothier 13 states,
tnchuding Massachuseits. tad adopied some other form of urutlrinsentencing. For the impaci of ihese laws. In lerms of inceased ime served and growing
prison populattons, see Paula M. Ditton and Doris James Wilson, Fruth in Sentencing in State Prisons, Buteau of Justice Statistics, Jan. 1999,

2 See The Baston Globes™Sy
Globe. Nov. 8, 1998,

# Suicily speaking. M

Ight” sezles on Yy

" Nrst y

diug Sept. 24-27, 1995, as weil as Mathiew Brelis, “A bigtime bust” The Baston

" sentence was of a more ancient vintage, and of & mose conventional natue: life tmprisonment

without parole. the penally for Mist-degree murder. In many other states, even “life” sentences offer parole cligibility afltes a tong period of incasceratton 25
years, oy longer  though some have sepezled the parole option (o provide a more digect aliernative o the death penaliy.
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law enforcement. By 1980, drugs had been impli-
cated in many varleties of crime, and particularly
in a deterlorating quality of life in urban neigh-
borhoods. Costly drug habits provided motiva-
tion for economic crimes such as robbery and
breaking-and-entering, while street-corner deal-
ing and conversion of abandoned buildings to
drug dens made city streets treacherous. Finally,
the advent of crack cocaine set off a terrifying
new round of violence as drug gangs competed
for turf with Kkl lisregard for i
bystanders.

While drugrelated arrests mounted in the
early 1980s, sentencing practice was slower to

pond. Probation caseloads swelled with drug
offenders, making effective supervision impossi-
ble. and even a new offense was often not

gh to get probation revoked. The strict drug
dealing and trafficking penalties enacted in the
1980s provided police and prosecutors with
powerful weapons for cracking down not only on
the drug trade itself, but on the violent crime that
swirled around it. These penalties included
mandatory-minimum prison terms of up to 15
years, depending on the class of narcotic and
welght of drugs on hand for distribution.

In each case-—guns, drunk driving, and drugs
—the ratcheting up of criminal penalties was part
of a shift In crime-fighting priorities that reflected
a new public attitude toward certain classes of
crime. As such, they were part of the natural evo-
lution of the criminal justice system. But, as it
heppens, these particular adjustments came at a
time when public confidence in the reigning sen-
tencing approach—indeterminate, discretionary
sentencing—\was at its lowest ebb. Writing heav-
ier nominal sentences into laws that could be nul-
lified by lenient judges or deflated by goodtime
and parole-eligibility rules seemed an exercise in
futility. Thus a desire to beef up punishment for
selected crimes combined with a mistrust of con-
ventional penalties to create a patchwork of

d i erms of im-
prisonment that could not be suspended, could
not be replaced by probation, and could not be
reduced by good time or parole. These sentences
became the state’s first experiment in determi-
nate ing—and deter they were.

% Lisa Lorant Ssmpson and Remon Raagas, Mass. Dept. of Correction, /994 Court C

page 5.
45 Massachusetis Pasole Board statlstics.

18

Chart 4:COURT COMMITMENTS TO STATE PRISON {parcan). AALE OFFEXDERS ONLY
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Source: Massachusetis Dept. of Cerrection, Court Commitments. 1990, 1996.

A to extend deter ing to
the rest ol' the criminal code foundered in lhe
1980s. Governor Dukakis's “presumptive sen-
tencing” bill stafled in the legislature out of con-
cern that the plan would mcerha(e a prison
overcrowd bl tready raging out of con-
trol. Bven ahsent overall sentencing reform, how-
ever, the criminaljustice system moved in the
direction of punishment that was more certain
and more stringent.

Judges cut back sharply in their use of the
Concord sentence, with just 158 male offenders
out of 2,204 committed to DOC in 1994, or 5.8
percent, recelving the reformatory sentence, com-
pared to 47 percent in 1980.2! (See chart 4). With
new members appotnted by Governor William
Weld, the Parole Board cut back sharply on the
granting of parole. The paroling rate—the per-

ge of eligible i [ d release at their
hearing, whether at initial eligibility or annual
review—for state inmates fell from 70 percent in
1990 to 33 percent in 1996 (back up slightly to 37
percent in 1997): for county inmates, the paroling
rate dropped from 58 percent in 1990 to 38 per-
cent in 1993, before rebounding to 53 percent in
1996 (50 percent in 1997). (See chart 5). At both
levels of corrections, however, word got out that
parole is harder to come by:The portion of state
and county inmates eligible for parole who
waived their right to a release hearing jumped
from 15 percent tn 1990 to 31 pescent in 1996.25

o the M, h Dep of C Table 1.

Massachusatts institute tor o New Commonweaiih

Systematic sentencing reform did come to
Massachusetts, in Chapter 432 of the Acts of
1993, known informally as the "Truth tn Sentenc-
ingAct.” The measure abolished the Concord sen-
tence (for crimes taking place after July 1, 1994)
and elimi Y. or good time.
For state prisoners, parole no longer offered
“early”release. The act set perole eligibility at the
full minimum sentence. which could be no less
than 2/3 of the i e. The indeter-
minacy and discretion that typified criminal jus-
tice in Massachusetts for most of this century
became a thing of the past.

But even with passage of this s\\'eeplng taw,
the ing rev in M
remains unfinished. The 1993 act also established
the Massachusetts Sentencing Commission, a
body appointed by the governor and consisting
of prosecutors, judges and defense attorneys, in
equal numbers. The mandate of the commission
was (o develop sentencing guidelines that would
ensure g 1 y In the of
criminal penalties. It was also charged with
“rationing™ correctional capacity: The commis:
sion’s ing rec dations were
required to have a “neutral” Impact on the overall
prison population. By setting priorities in the use
of incarc it was felt, ing guideli
would reserve costly prisan space for the most
serious and dangerous criminals.

The commission made its report to the legis-
lature in April of 1996, recommending a sentenc
ing "grid” that, compared to past practice, would
increase prison terms for serious, violent crimes
committed by repeat offenders and promote the
use of “intermedlate sanctions” for lesser law-
breakers. In resp the legisl. blished
an Office of Community Corrections in the judi-
ciary to provide a menu of alternative sanctions
for each district and superior court. With funding
of $6 million in the current fiscal year, the Office
of Community Corrections has begun the task of
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Chart 5:PERCENTAGE OF PRROLES GRANTED
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The “truth in
sentencing”
measures designed
to lengthen prison
terms have gone
into full effect,
while measures
intended to make
punishment more
consistent and more
targeted ro serious
offenders languish

in ical tiemt

developing services and supervision models in
each § to suppl dard proba-
tion. A g these are y drug testing to
ensure sobriety, electronic monitoring to verify
the probationer’s wh b and “day report-
ing centers,” where offenders must appear In
person at least once a day and follow a strict and
verifiable dally itinerary.

But the i 's ing guidelt
are still p g In the Leg with no
discernible political push behind them. The
requirement of a ncutral impact on the prison

lation, though it forced thoughtfully consid-
cred trade-offs in sentence leng(hs left the com-
mission vulnerable to charges of being "soft™ on
whatever crimes on which it did not ratchet up
punishment. And any criminaljustice legislation
that lacks the label of “tough” finds itsell an
orphan on Beacon Hill Thus the “truth in sen-
tentcing” d  to prison
terms—with the el’l’ect of driving up prison
populations—have gone into full effect. while

: ded

terdi

A,

to make p more
consi and more targeted to serious offenders

P

languish in political limbo.
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Who's In Prison?

OVER THE PAST 20 YEARS, changes insen-
tencing practice combined with rising crime
rates and vigorous enforcement to send unprece
dented numbers of Massachusetts residents to
prison, where they will serve terms that are
longer than ever. In 1980, the courts committed
998 male inmates to the custody of the state
Department of Correction; in 1996, 1,968 men
were sent o the state prisons.
ments to county jails and Houses of Correction
nearly quadrupled in that period, from 5,441 to
19,482.47

Not surprisingly, public-safety officials credit
the recent drop in urban crime to taking so many
of society’s predators off the street. Skeptics

point to other factors, especially demographics: prisons are full of

the declining numbers of young people in the

crime prone years of 16 to 30. That demographic people who don't

effect was delayed, they say, by the crack-cocaine
crime wave, which was extraordinarily violent. As
law enforcement elfectively targeted crime hot
spots and, for a variety of reasons, the crack craze
faded, the crime rate fell sharply. But even those
who doubt the wisdom of the big lock-up grudg:
ingly admit that it likely had some impact. “When
you lock up an extra million people, it's got 1o
have some effect on the crime rate,” said liberal
criminologist Franklin Zimring, quoted in US
News & Horld Report®® In Massachusetts, put it
this way: How can locking up more than 20.000
men in a single year for criminal offenses not
have some impact on crime?

But the numbers by themselves are not
enough to justify the prison boom, Sheer volume
does nat prove that the right people are behind

2% Annual commit  Based on the data
thar's available,
there is no reason

to believe that our

belong there.

Chart 6:MALE COMMITMENTS FOR DRUG OFTENSES
4,000

1985 1990 1996
Source: Massachusetis Department of Correction,
Couri Conunitments, 1990 and 1996

bars, nor that a continued expansion of prison
populations—and the costly facilities needed to
contain them—is equally justified. If prison pop
ulations are swollen with petty criminals who
pose no real threat to society, then the prison:
building boom is a public-pelicy bust,

That is just what critics of mandatory-
minimum drug laws, both state and federal, claim.
They charge that draconian drug penalties are
jamming prisons with nonviolent offenders,
many of them serving long sentences for a first
conviction. A growing body of journalistic and
think-tank literature raises questions about the
fairness and the cost effectiveness of the “war on
drugs”as a cornerstone of the war on crime.2?

[ronically. the sheer numbers lend some
weight to these arguments. With the escalation of
incarceration so rapid, it’s hard not to think that
the coin of imprisonment has simply been deval
ued. And if the argument is correct, it offers a
tantalizingly simple solution to prison overload:
Were incarceration imposed more judiciously, the
prisons we have today might well be sufficient.

0 Mass, Dept. of Correction, £990 Commitments to the Massachusetts Departenent of Correction, Figure 1, page 2. 1996 Court Commitments to the

Massachuseus Department of Correction, Table 1, page 1.

1 Mass. Dep. of Correction, Court Commitments to Massachusetts County Facilfties During 1990, May 1992, Figure 1. page 4: New Court Commitments to
Massachusetts County Correctional Facilities During 1996, Sep1. 1998 Table 1. page 2. County commitments in 1980 were nearly all men. since women
prisuners  pre-trial as well as sentenced  were al that time nearly all commitied to the stale’s women'’s facility. MCI Framingham. In recent years, more
counties have developed some capacity (o hold women inmates. totaling 1,043 in 1996, or five percent of commiiments that year.

4 Gordon Witkin,"The Crime Bust.” US. News & Bbrid Report. May 25, 1998, page 31

% See Eric Schilosser,”The Prisondndusttial Complex.” The Atlantic Monthly: Dec. 1998; Matthew Brelis,"A big-time st The Boston Globe, Nov. 8, 1998;
Timothy Egan.”Less Crime, More Time,” The New York Ties, Mar, 7. 1999: Jonathan P Caulkins, et al., Mandatory Minimum Drug Sentences: Throwing
Away the Key or the Taxpayers'Money?. Rand. 1997: and William N. Brownsberges, Profife of Anti-Drug Law Enforcement in Urban Poverty Areas in

Massachuserts, Nov. 1997,
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But for Massachusetts, at least, the case is over-
stated at best. Drug offenders do not, by them
selves, accouny for the prison population growth
in the last twa decades; even their release, en
masse, would nit solve the prisonspace short:
age. Nor would their wholesale release, even on
alternative forms supervision, be prudent.
Based on the crimind| history of these inmates
and the public’s interest in punishing drug traf-
ficking, drug offenders dovnot represent a popu:
lation for whom some teyn of incarceration
seems obviously inapprapriate)Simply put, based
on the data that's available, therk is no reason to
believe that our prisons are full o{ people who
don't belong there.

It's true that imprisonment for
accounts for substantial growth in both
and county prison population. In state
commitments of men for drug offenses ju
from 263 in 1985 to 892 in 1990. The numbe
drug offenders sent to state prison each year h:
tapered off some since 1990—575 in 1995, 608 in
1996, the latest year for which numbers are avail
able—but remains more than double the 1985
rate.? (See chart 6).

But the pace of imprisonment for violent
crimes has risen just as fast. In 1985, 355 men
were committed to state prison for crimes agains
the person, including sex offenses; in 1990, ¢
mitments for these violent crimes numbéred
1.317. (See chart 7). In 1985, drug offénders
made up 16 percent of men sent to stapé prison,
violent offenders 22 percent; since A990, drug
offenders have represented roughly 30 percent of
new commitments, while fully haf (49 to 55 per-
cent) have been violent offendgfs. The only cate
gory of offense to drop in fhis period, in both
numbers and percentage/is property crime,
falling from 318 (20 pergént) in 1985 to 252 (13
percent) in 1996.% (Sef chart 8).

This trend—morefirug offenders behind bars,
but even greater n@mbers of violent criminals—
mirrors the natiofal experience. In state prisons
across the natigh, the number of drug offenders
has risen moyé than ten-fold, from 19,000 in 1980

matic in the late 1980s: from fewepthan 40,000
inmates in 1985 to 148,000 in 1990. But the num
ber of violent offenders behingd‘bars has risen rap
idly as well, from 173,300 jd 1980 to 487,900 in
1996. Since 1990, the proportion of viclent and
drug offenders in spate prisons has remained
steady, at 46 percent convicted of violent crimes,
23 percent of dryf; crimes. For every drug offend-

Chart 7:MALE COMMITMENTS TO STATE PRISON BY OFFENSE TYPE (nwnbes)
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- Massachuseus Department of Correction, Court Commitments, 1985.
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Source: Massachusetts Department of Correctign, Court Commitments, 1990 and
1996,

dylip market largely moving “indoors” a boon 1o salety on the streets but a challenge (o law enforcement. Also, since commitments to counly comrections for
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ug crimes continued 10 rise (see below)., it could also indicale an increased willingness on the part of disirict allorneys (o make plea agreements for coun:
ty Ume instead of prosecuting some cases under minimum mandatozies lor stale-prison lime.

41 Mass. Dept.of Corsection Commitment seports, 1990 and 1996.
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But for Massachusetts, at least, the case is over-
stated at best. Drug offenders do not, by them-
selves, account for the prison population growth
in the last two decades; even their release, en
masse, would not solve the prison-space short-
age. Nor would their wholesale release, even on
alternative forms of supervision, be prudent.
Based on the criminal history of these inmates
and the public’s interest in punishing drug traf-
ficking, drug offenders do not represent a popu-
lation for whom some term of incarceration
seems obviously inappropriate. Simply put, based
on the data that’s available, there is no reason to
believe that our prisons are full of people who
don’t belong there.

It's true that imprisonment for drug crimes
accounts for substantial growth in both the state
and county prison population. In state prisons,
commitments of men for drug offenses jumped
from 263 in 1985 to 892 in 1990. The number of
drug offenders sent to state prison each year has
tapered off some since 1990—>575 in 1995, 608 in
1996, the latest year for which numbers are avail-
able—but remains more than double the 1985
rate.39 (See chart 6).

But the pace of imprisonment for violent
crimes has risen as well. In 1985, 995 men were
committed to state prison for crimes against the
person, including sex offenses; in 1990, commit-
ments for these violent crimes numbered 1,317.
(See chart 7). In 1985, drug offenders made up 16
percent of men sent to state prison, violent
offenders 62 percent; since 1990, drug offenders
have represented roughly 30 percent of new
commitments, while fully half (49 to 52 percent)
have been violent offenders. The only category of
offense to drop in this period, in both numbers
and percentage, is property crime, falling from
318 (20 percent) in 1985 to 252 (13 percent) in
1996.3! (See chart 8).

This trend—more drug offenders behind bars,
but even greater numbers of violent criminals—
mirrors the national experience. In state prisons
across the nation, the number of drug offenders
has risen more than ten-fold, from 19,000 in 1980
to 234,100 in 1996. The leap was particularly dra-

matic in the late 1980s: from fewer than 40,000
inmates in 1985 to 148,000 in 1990. But the num-
ber of violent offenders behind bars has risen rap-
idly as well, from 173,300 in 1980 to 487,900 in
1996. Since 1990, the proportion of violent and
drug offenders in state prisons has remained
steady, at 46 percent convicted of violent crimes,
23 percent of drug crimes. For every drug offend-

Chart 7:MALE COMMITMENTS TO STATE PRISON BY OFFENSE TYPE (number)
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30 The reasons for the drop-off in state-prison commitments for drug crimes, and whether the trend will continue, are unclear. }t could be a function of the
drug market largely moving “indoors,” a boon to safety on the streets but a challenge to law enforcement. Also, since commitments to county corrections for
drug crimes continued to rise (see below), it could also indicate an increased willingness on the part of district attorneys to make plea agreements for coun-
ty time instead of prosecuting some cases under minimum mandatories for state-prison time.

31 Mass. Dept. of Correction Comumnitment reports, 1990 and 1996.
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Chart 9:MALE COMMITRIENTS T0 COUNTY CORRECTIONS BY OFFERSE TVPE (percent)
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Source: Massachusetts Department of Correction, Court Commitments to County
Correctional Facilities. 1990 and 1996.

Chart 10-STATE PRISUN FOPULATION BY 0FFENSE [YPE (percent)
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Source: Massachusetts Department of Correction, Statistical Description, January
1. 1995 and January 1. 1996.

er behind bars, there are two who committed vio
lent crimes.3?

In county corrections, the pattern is less
sharp, but not dissimilar. The rise in county drug
commitments has been unrelenting, resulting in a
five fold increase in just over a decade: from 745
in 1985 to 3,537 in 1996. But like the state level,

Y Correctional Populations in the United States. 1996, Bureau of Justice Statistics, table 1.11.

commitments for violent offenders (again
defined here as crimes against the person and sex
offenses) and drug offenders have been growing
in tandem, rather than commitments for drug
offenders alone driving the incarceration boom.
In 1985, county commitments included 745 drug
offenders (8 percent of commitments) and 1,266
violent offenders (13 percent). In 1996, 3,537
persons were sent to Houses of Correction for
drug crimes (1B percent of commitments) and
4,472 (23 percent) for violent crimes. Commit-
ments for property crime also rose during this
period, [rom 2,960 to 4,344, But as a percentage
of commitments, property offenses fell sharply
(31 percent to 22 percent).*® (See chart 9).

Of course, drug offenders might still be
responsible for clogging the Commonwealth’s
evergrowing correctional facilities by virtue of
their long, mandatory-minimum sentences:
Though fewer drug offenders are sent to prison,
they stay there longer. And the percentage of
state inmates serving sentences for drug crimes
did rise through the 1980s. But since 1990, the
proportion of drug offenders in state prisons has
held steady, while the percentage of violent
offenders has continued to creep upward, From
1990 to 1996—the latest year for which the
Department of Correction has reported inmate
statistics—the number of drug offenders
increased from 1,502 to 1,942, but held steady at
20 percent of the state-prison population. In the
same period, the number of violent offenders
grew from 4,651 to 6,253—from 62 percent of
the population to 65 percent.! (See chart 10).

Comparable breakdowns for the overall coun
ty inmate population are not readily available.
But we can take a closer look at one county. In
Suffolk County, commitments for drug offenses
fluctuated between 27 and 29 percent, from 1992
to 1997, while these for violent crimes (defined
here as crimes against the person, plus domestic
violence such as the violation of a restraining
order or stalking) rose from 26 percent to 30 per-
cent. There, the proportions of drug offenders

43 Court Cornmitments to Massachusetts County Facifitles. 1990 and 1996, This analysis s mited, however, by a lack of detall on how ollenses are calego

tlzed. Particularly in county ¢

i, I's difficult 1o judge how serlous particular crimes ate simply by virtue of the category they are put into. For

insiance, 63 percent of 1996 county commimments for crimes against the person are for unarmed assault, a category thal covers a wide range of acts. all of

them violent in nature but not all necessarily serlous,

* Mass. Dept. of Correction. A Statsstical Desceiption of the Sentenced Population of Massachusetts Correctional Institutions on January 1, 1995, and A
Statistical Description of the Sentenced Population of Massachusetts Correctional Institutions on Januvary 1. 1996,
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Chart 11:MANDATORY-BNEIAUAM DRUG OFFENDERS AND
PRISON OVERCROWDING
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Source: Massachuseits Department of Correction,
statistics on prison population for Sept. 9, 1998: cur-
rent capacity from February 22, 1999 count sheets.

and violent offenders among male inmates stood
roughly equal, 34 percent and 35 percent, respec-
tively, at the end of 1998.3%

Nor do inmates serving mandatory-minimum
sentences account for more than a portion of
prison overcrowding. Most drug offenders doing
time in state prison for drug offenses are serving
mandatory-minimum sentences. These offenders
make up 17 percent of the 10,864 inmates in
Department of Correction jurisdiction (including
those held out of state). a substantial portion. But
still, if every one of the 1,851 mandatory-mini-
mum offenders were released tomorrow, DOC's
population would still be 1,000 inmates above
current capacity.® (See chart 11). In Suffolk
County, drug offenders are somewhat dispropor-
tionately represented in the population—29 per-
cent of annual commitments, but 34 percent of

If every one of the
1,851 mandatory-
minimum offenders
were released
tomarraw, DOC's
population would
still be 1,000
inmates above

current capacity,

inmates—because they serve more time than the
average county inmate, in part because of manda-

toryminimum sentences. [n that sense, drug
related sentencing does materially contribute to
countylevel overcrowding. But still, letting every
one of the 282 Suffolk County inmates serving a
mandatary-minimum sentence walk out the door
would leave 1.455 men behind, in a building
designed for 1,146.%7

The argument that many, if not most, manda-
tory-minimum inmates do not belong behind bars
at all is more difficult 1o assess.® Data on the
criminal backgrounds and profiles of state
inmates are extremely limited: for county
inmates. they are non-existent. Such information
on individual inmates is used daily for the pur-
poses of classification, but is not currently
entered into DOC or county sheriffs’ databases.
DOC used to include prior incarcerations in its
annual statistical profile of state inmates, but has
not done so since 1995,

But the characterization of mandatory mini-
mum drug offenders as nonviolent, first-time
offenders having their“first run-in”with the law is
dubious at best. The Boston Globe, for instance,
cites DOC statistics 1o claim that "more than 84
percent of those [currently] serving mandatory
sentences on drug charges in Massachusetts are
first-time offenders in the state”™ But in fact, the
DOC figures only show that those drug offenders
had served no previous time in state prison; prior
county or federal prison terms are no longer com
piled in the DOC inmate database, nor are previ-
ous periods of probation. By this standard, 84
percent of all DOC inmates are “first-time offend
ers”—ithat is, theyre serving their first state
prison sentence. But in fact, most DOC inmates
have extensive criminal records. In 1995, 44
percent of DOC inmates whose criminal history
was known had a previous incarceration in a
county House of Correction, 19 percent in a state
or federal prison. !

45 Suffolk County Shetlll's Dept.. Booking Statisties. 1992-97; and Active Populationt Report: Profile, Dec. 10, 1998,

6 Mass. Dept. of Correction, Research Depl. statistics for Sept. 9, 1998,

7 Sulfolk County Sherlll, Active Population Report: Frofile, Dec. 10, 1998.

5 Given the televance of dangerousness and criminal history for judging  and planning  the appropriate use of prison facililes. it's vital for correctional oflk

clals 1o begin compiling such dala

* Matthew Brelis."A big-time busi” The Boston Globe, Nov. 8, 1998.

40 Mass. Dept. of Correction, Research Depl.statlsties. In lis Stattstical Deserfption for Jan. 1, 1995, the record of past Incarcesations for 29 percent of slate

inmales is categoriced as“not available.”
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Data on inmates serving mandatory minimum
sentences, while limited, hardly exonerate these
drug offenders. The Criminal History Systems
Board checked the records of 1,445 state-prison
inmates serving mandatory minimums for drug
crimes {out of 1,748 in custody in December,
1997) and found that these inmates had on aver
age faced 1.5 charges as a juvenile, had been
arraigned on 22.5 charges as an adult, and
had been convicted! on 10.1 charges."® The
Plymouth County District Attorney's office per
formed a similar review of the records of all
157 drug offenders sentenced to mandatory
minimum sentences in that county’s Superior
Court in 1996 and 1997 and found that they had
been arraigned on an average of 20 criminal
charges and convicted 11 times. ™

This criminal history does not make drug
offenders the most hardened and dangerous of
state inmates. Indeed, the most detailed analysis of
drug-offender records to date, performed by for
mer  assistant attorney general  William
Brownsberger, found that more than hall of
mandatory-minimum drug offenders had only
“minor” or "moderate” criminal records, and only
one in 12 had been convicted of a “serious”
violent crime. From this, Brownsberger con-
cludes, convincingly, that “we cannot say that our
heavy mandatory penalties for drug offenses are
usually operating to incapacitate individuals who

State-prison inmates
serving mandatory
minimums for drug
crimes had on
average faced 1.5
charges as a
Juvenile, had been
arraigned on 22.5
charges as an
adult, and had been
convicted on

10.1 charges.

are dangerous apart from their drug dealing”—
that is, “generally dangerous individuals” But it is
by no means obvious that drug dealing, with a
minor-tomoderate criminal record, is insulficient
on its own to merit any term of incarceration at all.
In addition, not all offenders sentenced under
mandatory minimum drug laws had a trivial crimi-
nal record: 57 percent of these inmates had served
prior term of incarceration (versus G4 percent of
nondrug offenders), and one third had a prior
conviction for some crime against the pcrsnn.”

None of this settles questions about whether
mandatory minimum sentences are too lengthy,
too rigid or applied unfairly. Nor does it certify
the wisdom of using drug prosecution as the
weapon of choice in a broader anticrime effort.
But it does absolve the “war on drugs” of sole
responsibility for the burgeoning prison popula-
tion in Massachusetts. And it should disprove the
assumption that abandoning mandatory mini-
mum penalties for drug dealers would, by itself,
solve the prison overcrowding problem.

The increased incarceration of drug offenders
is a significant factor in the rapid growth of
prison populations. At the same time, however,
our prisons have never been more full of violent
criminals. Even a dramatic change of course with
regard to drug prosecution and sentencing will
not, by itself, solve the prisons problem.

#1 “Convictions” here include cases "continued without a finding” an informal probation mechanism that avoids entering a conviction on the secord as long as
the accused stays oul of trouble. This categorication Is not universally accepted. The Massachuseus Sentencing Commission. for instance, does not count a
“CWOE as it’s called in courthouses, as a conviction for delermining seriousness of criminal history. [1's also worth noting that 22 arnalgnments does not
miean 22 separate arrests or accusation of 22 separate crimes. Suspects are youtinely armaigned on mulliple charges in connection with a single cximinal act.
Desplie these caveats, it Is reasonable (o assume, based on these data, that (hese inmates did not, on average, 1ecelve mandator y-minimum sentences in thets

“lirst rurein” with the law.

¥ These figures are quoted [rom a presentation prepared by the Massachusetts District Attorneys Association and confirmed by the author of the Criminal
History Systems Board study. Whal else this siudy may 1eveal s not known, however. Neither the District Attorneys Association nor the state Executive
Oflice of Public Safety, for which the study was performed, has been able 1o produce a copy of the report lor review.

4 Research by the office of Plymouth County District Attorney Michael Sullivan. Convictions include “continued withoul a finding. See footnote 41, above.

# Brownsberger, Profife of Anti-Drug Law Enforcement, pages 31,35 and 40. Definitions of “minor” and “moderate” criminal records are those of the Mass.

Sentencing Commission
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Planning for the
Future of Prisons

THE RESEARCH FOR THIS REPORT
included tours of three correctional facilities: the
Suffolk County House of Correction, in Boston;
the Hampden County House of Correction, in
Ludlow; and the SouzaBaranowski Correctional
Center, in Shirley. Each is symbolic, in its own
way. of the recent past, the present and, perhaps.
the future of criminal justice in Massachusetts.

The two county facilities were among the first
built in the wave of prison expansion and mod-
ernization that Souza Baranowski brings nearly to
a close.” A decade ago, both counties were under
court orders limiting the populations of antiquat-
ed and overpopulated facilities for both pretrial
detainees and sentenced county offenders.
Hampden County Sheriff Michael ] Ashe Jr.—then
and now one of the most humane and innovative
jailers in the Commonwealth, if not the coun-
try—earned an ill-fitting blood-and guts reputa-
tion nationally when he commandeered the
Springfield Armory in 1990 in order to prevent
the forced release of prisoners. In 1992, Ashe
moved out of the dungeonlike York Street Jail
and into the Hampden County Correctional
Center, a sprawling complex of buildings on a
corner of what was formerly Westover Air Field.
That same year. Suffolk County’s Deer Island
House of Correction was mothballed, replaced by
the new facility in Boston's South Bay, with its 11-
story tower.

The new facilities were supposed to provide
the “solution” to overcrowding. After all, the relics
they replaced, which had half their capacity, were
adequate for more than a century before they
were outgrown and worn out. But with the
gleam of newness barely dulled in these new
buildings—prisons are built to last—each is
already filled beyond the occupancy it was
designed for.

The gleam of
newness barely
dulled in these new
buildings—prisons
are buift to last—
each is already
filied beyond the

oceccupancy it was

designed for.

At the Hampden County House of Correction,
the overcrowding—39 percent above capacity—
does not yet constitute a crisis. With acreage not
an issue, cells were built oversized, to allow dou-
ble and triple bunking. And Sheriff Ashe has
developed the state’s most extensive system of
community corrections—pre-release, day report-
ing, electronic monitoring, etc.—to reduce the
population behind the walls and to better pre:
pare offenders for parole or discharge. But the
sheriff has had to cut back on the number of
Department of Correction inmates he helps pre-
pare for a return to their Hampden County
homes. Given a spacious new facility by the
state, Ashe was taking more than 150 state
inmates from western Massachusetts at a time,
relieving state-prison overcrowding and manag-
ing the supervised re-integration of these offend-
ers into society—an approach Ashe believes
reduces future criminality. But as even this vast
new space has gotten tight, Ashe can find room
for only half that number of state inmates. As a
result, more state prison inmates from western
Massachusetts are going home without the con-
trolled transition Sheriff Ashe can give them.

In the Suffolk County House of Correction,
where space is at a premium, occupancy of 159
percent of capacity means the butcher block
shelves ("desks”) on windowsills have been

Rainpden County House of Comrection,

43 Projects funded but still In the planningand-construction pipeline include a new $20-million Barnstable County Jall and House of Comrection; a §28 million
Berkshize County Jail and House of Correction;a $15-million women's housing unit at the Hampden County Jail and House of Correction: and renovation of

portions of MCI Cedar Junciion
FRISONS AND SENTENCING IN MASSACHUSETTS

25



INVESTIGATIVE REPORT

Chart 12:PROJECTED SYATE PRISON POPULANIGN
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Source: National Council on Crime and Definquency. Projecting the Future: Ten
Year Adult Inmate Population Projections, 1995 2005 February 22, 1999 DOC
courtsheet. Population and projections include state inmates housed in state,

federal and out-ofstate facilities.

turned into bunks for a third cellmate.' Some
offices and meeting rooms have been converted
to dormitory space. This summer, ground will be
broken for a 300-bed “modular” unit of inmate
housing. Not even ten years old, the facility has
been outgrown, and Sheriff Richard Rouse is
building an addition.

It's scenarios like these that 1980s liberals had
in mind when they asserted, in the catch phrase
of the time."You can't build your way out of over
crowding” More than a decade later, they've
been proven right, but only in part. By building
almost nonstop since the late 1980s—at a cost of
roughly $100.000 per new bed for construction

and $30,000 per bed per year in staff and operat-
ing expenses—Massachusetts has been able to
catch up a bit. Six brand new county carrection-
al facilities have been built in the past 10 years,
and several others improved and expanded.
Three new state prisons have been built—MCI
Shirley, Old Colony Correctional Center in
Bridgewater, and Souza-Baranowski, also in
Shirley—and many others enlarged. But as soon
as each new facility opened its doors, the beds
were all spoken for, and planning was undenvay
for still more. So it is today, or soon will be.

Predictions of future prison bed needs are, by
definition, speculative, But a sophisticated pro
Jection model developed for the state by the
National Council on Crime and Delinquency that,
back in 1990, projected a state-prison population
of a seemingly unfathomable 11,300 by 1998—
overshooting the mark by just a few hundred—
was updated in 1996, adjusted according to
assumptions about the effect of “truth in sentenc-
ing” and the drop in paroling rates, and extended
to the county population.

The NCCD projections are sobering: 13,425
state-prison inmates by 2004 is the low estimate;
its high estimate is 14,750 within five years, "
(See Chart 12). To meet this need, the state would
need to build a new facility the size of Souza
Baranowski—at a cost of nearly $100 million—
every year until 2004.

NCCD's less methodologically sophisticated
estimate for the counties is striking for a different
reason. Its high-end projection for the year 2004
has already been exceeded: a prediction of
11,019, whereas the county population had
already reached 12,500 by the third quarter of
1998. Providing space to serve just today’s coun:
ty population, without further growth, would
take four more Souza-Baranowskis.

No one, these days. expects prison-bed

¥ Mass. Depu. of Correction, Quarterly Report an the Status of Prison Overcrowding Third Quarter of 1998 The Sulfolk County Jail is a separate facility, on

Nashua Street, which is running at 40 percent over capacity.

T The NCCD's low estimate is based on”modes!” increases in commiiment rales and an increase in time served only by loss of stalutory good time. This estk
mate assumes (hat judges will adjust their to reflect “wuth- lencing” changes In parole eligibility that ts. making thelr new “truthful” sen-
tences amount o the same jail time, for a similar crime, as under the old rules. The high estimate assumes that nominal senlences remain at pre-"truth-ine
senlencing” lengths despile the changes in parole eligiblility and good-iime deducations. How much judges have adjusted thelr sentencing habits 1o date is
unclear. Recent data from the Mass. Sentencing Commission (Survey of Sentencing Practices FY1997, Dec. 1998, page 26) would seem 1o indicate a dramat-
ic reduction in nominal sentences:[n 1997, the average state-prison maximum sentence given under the TrutleinSentencing law was 68.5 months. compared
toan average of 95 months given (o those convicted under (he old sentencing law. But that dilference may be Inflated. Only 126 olfenders were sentenced
under the old law that year. versus 1715 under the new law. These few holdovers  their crimes had (o have taken place prior o July 1, 1994, 1o qualily for
the old sentencing rules  were likely very serious malters, lo have taken so long to reach disposition. DOC inmates released during 1992 and 1993 had had
an average maximum sentence of 113 months (Mass. Sentencing Comm.. Report o the General Court April 1996, Table 22, pages D-2 and D-3). Bui that
number is likely inflated by the 1.753 Concord sentences (oul of 7,023 (otal) that ended in selease that year
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new and expanded specialized-treatment facili-
ties—the kind of facilities that the scale of a
growing prison system makes costeffective—
have gone unexplored. The time has come to
rethink the proliferation of generic, close security

“needs” to be fully satisfied.™ Except in the high
estsecurity settings, the days of one man, one
cell,are over. But since it takes at least four years,
from legislative approval to ribboncutting, to
build one new facility, the time to start thinking
about the next capital investment in prisons is Given the current p!.ison cells from the standpoint of both cost and
now-—hefore overcrowding once again reaches crime control.

crisis proportions at the state level, and before level of * Build state prison beds in a graduated
the specter of court intervention obscures ques sequence of security levels to prepare
tions about purposes and uses of the new capac.  overcrowding and  inmates for their return to society. In a
ity at every level. Itis only prudent to use the cur- series of studies in the 1970s and ‘BOs, DOC
rent lull in prison construction to make judg prajections of researchers documented the crime control bene-
ments about what kinds of facilities to build— fits of moving inmates through a progression of
and how to use these costly facilities maost effec lower-security placements prior to discharge. In
tively for crime control. Preparation for the next maximum- and medium-security prisons, where
round of correctional expansion should include a offenders are imprisoned upon commitment,
number of elements: can be little doupt inmates typically live some or most of the day in
1) Building a new generation of correction- locked cells and locked cellblocks, the entire

al facilities about the need for [facility surrounded by double fences and razor
ribbon. In minimum-security facilities, to which

moare correctional  inmates can be transferred as they get closer to
release and prove their willingness to observe
institutional rules, supervision and self-control
replace physical barriers. In this less-confined,
but still closely supervised setting, offenders can
regain, if not gain for the first time, the sense of

future prison

populations, there

Given the current level of overcrowding and
projections of future prison populations, there
can be little doubt about the need for more cor- capacity.
rectional capacity. Despite the vast increase in
the inmate population, there is scant evidence
that imprisonment is being used inappropriately
in Massachusetts. Changes in sentencing laws
and practices may moderate the trend toward
larger prison populations, but will not obviate the
need for more prison space. That leaves the ques-
tion of what kind of prisons to build.

Over the past 15 years, prison bond bills have
become almost a matter of state-government rou-
tine, a few hundred million dollars every few
years, and so has the correctional wish list. When
it comes to capital dollars for new facilities, what
every jailer from county sherifl to state Com
missioner of Correction wants is a large, secure
institution with high tech equipment. Not since
the Massachusetts Boot Camp opened on the
campus of MCI Bridgewater in 1992 has the state
built, or propesed to build, any substantial facility
for a lower-security or specialized use. The state
has spent nearly all its prison construction dollars
on the most costly end of the correctional facility
spectrum. Meanwhile, the possibilities offered by

% Indeed just what those “needs” are for a given population ks nol as clear as it might seem. In the early 19805, when overcrowding list became an lssue,
prison utilization was reported based on “rated” capacity. or 90 pescent of design capacity, which was the professional standard of the day. That's because,
from a managemeni perspective, there shoulkl always be beds avalable 10 accommodate new admissions as well as (o be able 1o separale enemies, isolate
troublemakers. etc. So early overciowding figures inflated bed needs Lo some extent by using an artificially low capacity ligwe. Some skeplics loday see
other seasons (o doubi even “design capacity” ligures, given ihe assumption these days ihat new facilities will one day be at least doublebunked. So it may
nol be necessary 1o bring occupancy down to, or under, 100 pescent of design capacily in ordes 1o provide adequate bed-space [or inmates,
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personal responsibility they will need upon The opportunity to matched their “expected” rate. The opportunity
return to free society. Educational and selChelp to take on more responsibility, to live in less
programs (Alcoholics Anonymous, etc.) are ori- take on more restrictive (though still guarded) environments,
ented more toward life in the community than and to be reintroduced into society on a gradual,
life in the institution. As they near their parole-eli responsibifity, 10 supervised basis improves the chances that an
gibility date, offenders can prepare for—and offender will remain an ex-offender. Public safety
demonstrate their suitability for—parole in pre-
1elease centers, where they reside under correc
tional supervision but work or study in the com
munity, on their own recognizance ("work of inmates through the system, to the extent
release” and “education release”). allowed by security considerations. But most of

The DOC studies established that inmates  ppyjronments, and  the new capacity the department has built to
released from minimumsecurity facilities and accommodate its growing inmate population has
pre-release programs are less likely to violate to Be reintroduced been medium security.ﬁ" and the rest of it maxi-
parole or commit a new crime than those dis- mum (Souza Baranowski). Even as the state-
charged from maximum- and mediumsecurity Mo soeiety oma  prison population more than doubled, minimum
institutions.™ The recidivism rate (percentage of security and pre release capacity remained flat.>!
those returned to prison within one year of §radual, supervised 1, 1988, DOC had capacity of 2,682 beds in medi-
release) of offenders discharged from maximum um and maximum security, 1.215 in minimum
security in 1987 was 50 percent, versus 29 per and prerelease—a ratio of 2.2 to 1. In 1999,
cent from minimum security and 19 percent from design capacity of closesecurity beds totals
pre-release centers. In part, this is to be expect- 6,778 —a more than two fold increase—with only
ed, Offenders dangerous enough to be held in offenider wilf remain 1392 beds of minimum and prerelease space—a
maximum security until their term expired ratio of five high-security beds for every low-secu
would seem more likely to commit new crimes 4 ex-offender. rity placement. (See chart 13). Astonishingly,
than inmates prison officials could trust in less- DOC has reduced its pre-release capacity hy more
secure settings. But at least one DOC study con- Public safety than half, even as its inmate population multi-
trolled for different risks of repeat criminality, plied. DOC now operates just 202 prerelease
This study found that the rate of recidivism of — dermands no less.  beds, compared to 459 in 1988, and a quarter of
those (52) are for women, who make up just six
percent of the inmate population.®

Critics have long claimed, based on the depart:
ment’s own research, that DOC is overly conser-

live in less- demands no less.

Officially, the state Department of Correction

restrictive (though remains committed to the graduated movement

stilf guarded)

basis improves the

chances that an

offenders released from lower security was halfl
their “expected” rate, based on criminal history
and other predictive factors, whereas those
released from maximum and medium security

49 Daniel P LeClair. Mass. Dept. of Conrection, The Effect of Cornmunity Re-integration on Rates of Recidivism, July 1990, 1eviews annual recidivism data from
1971 1o 1987 and summarices studies that control fos the “selection bias™ of lower-risk offenders being released lrom lowersecurlly. “Expected” rates of
recidivism are based on factors known, based on prior research, (o predict subsequent criminality

% DOC actually categorizes facility securlty according to six “levels.” Level 6 s maximum (Cedar Junction, SoucaBaranowski), meaning “maximum external and
internal control and supervision of inmates” by “high security parametess and ... internal physical barziers and check points.” Level 5.a designation reserved
for the state’s “higlriech medium security” facility, Old Colony Carrectional Center, Is just slightly less-tightly controlled. Level 4 s what is generally referred
1o as medium security: “high security parameters and limited use of internal physical barriers” rellecting "the need for some control and for segregation from
the community” Level 3 & minimum secutity. in which “program participation is mandated and geared toward ...} | re-t into the ¢
ty"bul "access (o (he community is limited and under constant direct stall supervision.” Level 2 is state-operated prerelease. which allows some “unescoii-
ed”access 10 the communily for work selease and education release. Level 1 inchudes the state’s only contracted prerelease programs  Charlotte House
and Neil J. Houston House. both programs for women  and PPREP DOC's electronic monitoring program for select inmates awalting parole 1elease. Mass.
Dept.of Comrection, Facility Security Levels™ (hup://www.magnet state.ma.us/doc/ levels.im) and “Facilities and Centers” (hitp://wsww.magnel state. ma.us/
doc/lacility. him),

Utilization of lower-security capacily has remained [at. as well, rarely exceeding 100 percent despite high levels of overcrowding in medium. That's because
correction officials have always considered medium security the salest, most manageable level (o pack like sardines, Maximum secuity Is reserved for
offenders dangezous enough by virtue of their crimes or their institutional behavior 1o manage one by one. In singleman cells. Minimum security lacile
thes have no escape-prool perimeter, so filling them (o a level that stall alone cannot control Is a prescription for mass prison-break. So medium security has
been every commissoner’s salely valve. Curtently, DOC occupancy is running al more than 140 percent in medium securily, compared to 125 percent sys-
temwide,

52 Mass. Dept. of Corseciton, daily count sheets for Feb. 22, 1999, and Fely. 23, 1988,
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Chari 13:5TATE PRISON CAPACITY AND UTIIZATION BY SECURITY LEVEL
15,000

That’s more than were i state prisons in 197559
With DOC so restrictive in its classification deci
sions, few offenders go through a complete
sequence of lowersecurity placements and a full
program of community redntegration prior to
release. Fewer than 300 offenders are released
from prerelease programs each year. Meanwhile,
more than 1,000 inmates per year are discharged
directly from locked cells to the street.6

But if DOC needs—and needs to make use
of—more minimumsecurity and pre-release
space, it is also true that much of today’s medium
security capacity is not truly secure. DOC offi
cials worry that too many of their mediumsecu-
rity beds are in dormitory-style facilities, rather
than cellblocks.”’ Entire medium security institu
tions in DOC—including the venerable MCI
Norfolk. in which 80 percent of inmates are serv-
ing time for violent crimes—are dormitories sur-
rounded by 20 foot fences and razor-ribbon. The
North Central Correctional Center in Gardner is a

10,000

5,000

Max/Med.  Min./Pre-release Max/Med.  Min/Pre-release
1988 1939
Source: Massachuseuts Department of Correction coumisheets, February 23, 1988,
and February 22, 1999.

vative in its assignment of inmates to security lev-

els.>¥ DOC officials dismiss these criticisms as In 1985, 2,761 former state hospital with a fence around it. Bay
based on an old study and defend their classifica- State Correctional Center would be a minimum
tion policies as appropriate for the more danger- inmates were security facility, but for its secure perimeter.
ous, more violent, more druginvelved inmate Modular housing units provide extra space in

population of today.®! Still, even with violent released fram many facilities, without the unit or individual-cell
offenders making up 65 percent of stateprison security favored in modern prisons. These facili-
inmates, 35 percent are doing time for nonvio ties are secure from the publicsafety standpoint,
lent crimes. And all but a few of the violent but are not necessarily safe for staff or inmates,

offenders will eventually be released. It's critical So, despite the vast expansion of medium-
from a purely public-safety standpoint that these That's more than security capacity during the past building boom,
offenders learn to live peaceably somewhere the next facility DOC requests will be another

the Department

of Correction.

other than a locked cell. Yet DOC places just 16 were in state medium-security prison. That request should be
percent of inmates in lowersecurity settings, supported. The department does need more true
compared to 24 percent less than a dozen years  prisons in 1875. medium security beds. But that does not mean
ago. Only 150 men at a time—out of nearly DOC needs more beds for medium security pur-
10.000—are preparing for life on the outside in poses.

pre-release programs.

However dangerous state prisoners are upon
entry, most of them will one day return to socie
ty as free men. In 1995, 2,761 inmates were
released from the Department of Correction.

DOC officials say that having more truly
secure mediumsecurity beds would make prison
dormitories now being used as medium security
facilities available for lowersecurity use. should
that be warranted.®® As a condition of funding

* Michael W.Forcier and Michael White, Mass. Dept. of Correction, Jesting the Implementation of a Point-Based Classification System. Mar, 1989,

* DOC Commissioner Michael T. Maloney says that he is “satisfied witlt the way we manage our population” He maintains that the depariment moves every
inmate into lower securily as soon as he is ready for it But DOC has published no lollow-up study that compares iis current classification to national stan-
dards. as the 1989 study did. Interview with Commissioner Maloney, Mar. 2, 1999,

5 Mass. Dept. of Correciion, Releases from Massach Correctional In During 1995,
% Mass. Depl. of Correction, A Statistical Description of Releases from Massachusetts Correctional Institutions During 1995,
T Intervlew with Commissioner Maloney, Mar. 2, 1999,

8 Interview with Commissioner Maloney, Mar, 2, 1999,
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tion agenda of county sherifls has been, like the
DOC's, large, primartily close-security institutions.
But with new state and county prisons filling as
soon as they open, the question now becomes
whether to spawn more clones, or develop new
types of facilities with more specialized uses.*
Currently. both state prisons and Houses of
Correction operate drug abuse and anger manage-
must also expand its pre-release capacity, to at ment programs in dedicated cellblocks that are
least double its current l50 prerelease beds for no different in terms of cell and tier configuration
men, by buildi iditional pre-rel centers or  YW/ith new state and than generalpopulation units. Some counties,
contracting \\lth qualified vendors. These are the such as Hampden, run onsite “baot camps” the
least expensive beds in the state-prison system. county prisons same way. As the need for these units—and for
and they are of vital importance in returning prison beds in general—continues to rise, the pos-
inmates to society in a controlled and supervised  filling as soon as  sibility of freestanding facilities with the same
fashion. They should not be the department’s therapeutic focus should be explored. They coutd
most scarce resource. they open, the serve as “step-down” units that continue treatment
There is no guestion that the instinctive cau- in a lower-security setting as inmates get closer to
tion of correctional officials comes from their release. And separate facilities, as opposed to sep
public-safety mandate. After ail, DOC officials— arate unrits in larger institutions, will enhance the
and their political masters—are far more sensitive therapeutic atmosphere and sense of community
about escapes (or “walkaways,” as they're more spawn more clones, that supports 12-step-style recovery efforts. Such
accurately cafled in prerelease settings) than programs would also mesh neatly with the
about missed oppor for ¢ y re- or develop new “coerced abstinence” approach to parole supervi-
tntegration. No ¢ issi of correction has sion for drug offenders, preparing offenders for
ever been fired, or even called on the political  types of facilities  regular drug testing in the community.
carpet, for not taking enough risks in placing N ful ples of such specialized facili-
inmates. But in the long run, public safety with more ties are close at hand. The state’s three correc-
depends as much on how an inmate comes out of L. tional alcohol centers (Longwood Treatment
prison as how securely he is kept in. For the pur- specialized uses. Center in Boston, Western Massachusetts Correc-

the next hightech, high-security institution for
medium-security custody, the Legislature should
insist that it is warranted. For each new bed of
high-tech, high-security prison space. DOC
should be required to convert one bed to true
minimum security—without maximum-security
walls, and with more opportunity for structured,
supervised contact with the outside world. DOC

question now

becomes whether to

pose of p g crime by offenders after they tianal Alcohol Center in Springfield, and Bastern
complete their terms, inmates need to be moved Massachusetts Correctional Alcohol Center in
h h a graduated seq e of security levels New Bedford) are regarded as effective program

models.®! These centers are correctional institu-
tions, rather than “alternatives” to incarceration,
perse. | are not ¢ itted to the alcohol
centers directly, but transferred from a county
peatic facilities, not just generic sccure insti- house of correction, based on an eligibility

screening. Thus every offender gets a salutary

tutions, for state and county inmates. For dif-
ferent reasons—ihe antique nature of most Jatls taste of life behind bars. But CACs provide inten-
b L] ling and multiple

and Houses of Correction, for one—the construc- sive ahuse

and a slruc(umd and controlled process of com
munity redintegration. The facilities we build
should serve that purpose.

¢ Expand and develop specialized, thera-

3 The most obvlous and pressing need  (hough not detalled in this seport s Improved correcttona! facilities fos wonten. Second on the DOC wish-list, alter
mediunrsecuity capacity for men, is a new women's facility 1o replace or supplement MCI Framingham, the state’s only women’s prison. With mosze coun.
(les rying o keep thelr women olfenders at home for trial and fos women from all over (lie state, eld tn lleu of batl, are sent 1o
Framingham's Awaling Trial Unit  shesills ate also looking fos ways to betles accommiodate women inmates in tnstituttons not desigaed with them in mind.
Suffolk County’s new modttlar housing will, in part, serve women Inmates. and Hampden County is now planning a $15 million stand-alone factlity for
women. Vil remains (0 be seen Is whether correction offichals. state and county, zke the opportunily to develop new designs for female offenders, who
are typleally less dangesous than men and whose crtminal conduct i deeply 1ooted In subsiance abuse and prios victimization, or bulld minkinstiutions
based on the men'vprison model.

 Julie M. Nardosie 2nd Michael W. Forctes, Mass. Depi. of C Ce ! Akohol Ti Centers:An Inpact Evaluation, December, 1989. This
study found a significantly lowes recidivism rate for drunk drivers tseated 21 Longwood comp 10 a stmilas popul of serving OUl sentences
at 1he Middlesex County House of Comrection in Billestea.
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an entire family on grounds that may be less than

Alcoholics Anonymnus meetings dxily m an en\-l

of therap c compelling in terms of public safety. It could also

from ide AA groups provid afl‘enders with sever ties to home. work and family that offer the

post-discharge support. only hope of an offender ever straightening out
Bven as the inmate population has doubled his life.

since their creation in the mid-1980s, however,
the CACs have not been substantially expanded
or replicated elsewhere in the state. Both
Longwood and WMCAC, which is now building commitments%—a*hatfway-in" residential option
an addition of 50 beds, have begun to treat drug might prove an attractive, as well as effective,
and multisubstance abusers with nonviolent There remains a addition to the menu of intermediate sanctions. A
backgrounds alongside alcoholic repeat drunk Halfway-In House could provide a setting akin to

In situations such as these—and they are com:
monplace in District Court, in particular, which is
responsible for more than 90 percent of county

drivers, with considerable success. With national yawning gap pre-release—nighttime custody and daytime
statistics on state prisoners characterizing three- mon!lorlng of outside activity—for those who
quarters of inmates as drug or alcohol  between living at  need the-clock bitity but do not
“involved,"s! more could be done with additional present a clear threat to public safety. Indeed,
facilities. home monitored  pre-release providers such as Massachusetts

Other types of specialized facilities are also
worthy of consideration. Our state and county
correctional institutions are among the largest
and busiest providers of adult education and job
training in the state, But few institutions can offer
advanced training in any skill area. and for

Halfway Houses and the Salvation Army would be
logical vendors. perhaps in existing facilities.
These residences could be principally therapeu-
tic in nature—drug treatment, anger manage-
ment, etc.—providing intensive treatment and
overnight support. Or they could principally

electronically and
living behind bars,

and that gap creates

i who prog h h several faciities, thormy offender- tighten supervision, providing a sanction for tech-
programmatic continuity is limited. In the state- nical violations of probation (or parale) short of
prison system, one or more correctional voca- manag: imprl Bither way, residential placement
tional centers—perhaps located near industry could get an offender out of the home—a loca-
“clusters” that could provide technical expestise dilemmas. tion which presents its own temptations in the
and Job oppor for ¢ g ex-offend: form of drug contacts, neighborhood running
ers—could offer more advanccd job lraining buddies, etc.—without sacrificing his firmest
Specialized residential facilities should be foatings in mainstream society: his job and his
added to the menu of community corrections as family responsibilities.
well. There remains a g gap b liv- These few suggestions hardly exhaust the pos-

ing at home monitored elcclron!ca!ly and living
behind bars,and that gap creates thorny offender-
management dilemmas. Whether to imprison a
repeat. but petty. offender who is the sole finan: self-contained cellblocks, double tiered, shorn of
cial support of his family is often the toughest every sharp edge or ble handle (p
sentencing decision facing a District Court judge. by c lled and elec ly
Similar situations arise when a probationer vio- monilored The state even knows what colors to
lates his condltions of probation, such as fziling paint the walls to have a soothing effect on
mandatory drug tests. To refrain from incarcera- inmate moods. What is needed now is to put the
tion—not for the first time, in most cases—would same effort into creating additional kinds of envi-
make a mockery of the criminal justice system. ronments that make the education and treatment
But a prison commitment would severely disrupt programs inmates are already offcred more effec-

sibilities. The point is that, in terms of facility
planning. the state has become expert at building
generic, secure prison space: wings and towers of

6! Accosding to the Bureau of Justice Statisiics, 76 pescent of state tnmates f21l into one ot more of the following categuries:sesving a drug offense: setving
an OUl offersse; undes the Lifluence of drugs or alcohal al the ilme of the nﬁmm had used drugs in the month prlor (o the offense; three o mose

positive tesponses to the CAGE alcohioldependency percent of state prisoners sald they commitied thelr cuisent
offense to oblatn money for drugs. Cb ph J.Mnmuh. Abuse and Tr State and Federal Prisoners, 1997, Buteau of Jusiice Statistics,
January 1999,

2 [n 1996, 94 percent of commitments to county hiouses of carrection came from the lowes couris of each coul. rather than Superior Cowt. Mass. Dept. of
C Court C w0 M # County Facili 1996.
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tive—environments that not only control
inmates, but help them develop self control and
responsibility as well.

The next generation of prison expansion—
and a next generation of expansion is in order—
should make our correctional system better as
well as bigger. It should recognize that. if we
want offenders to remain crime-free when they
return to society, environment matters in the cor-
rectional process. This means graduated move-
ment to lower security levels, And it means small
er, specialized facilities of a therapeutic nature,
not just the endless addition of cellblocks.

* Improve data collection and analysis, for
the purpose of determining the appropri-
ateness of prison-facility use and the effec-
tiveness of prison programs. Given the
enormous—and growing—expense of incarcera-
tion, the data on Massachusetts inmates that are
collected routinely, analyzed regularly and readily
available for review by policy-makers are woeful-
ly inadequate. State and county correctional offi-
cials maintain detailed files on individual
inmates—their offenses, their criminal histories,
and their institutional records—for the purposes
of classification, but only the barest outlines of
this information are entered into official databas-
es for system-wide reporting and analysis. Facility
planning and independent policy analysis—
including this report—are severely hampered by
the lack of available data on who is in prison and
why. With millions, even billions, of taxpayer daol
lars at stake, not to mention public safety today
and in the future, the haphazardness of correc
tional record-keeping is simply unacceptable,
The state Department of Correction’s once-
proud research department, now in the process
of rebuilding under a new research director after
several years of retrenchment, has fallen far
behind on reporting of basic inmate statistics: its
latest published statistical analysis of the inmate
population is for January 1, 1996: of inmates
released, 1995: of recidivism after one year, 1994.
Reports on court commitments to state and coun:
ty correctional facilities, which were once pub-
lished six to nine months after the close of each
year, now lag two years behind; the latest avail-
able are for 1996. In some cases, the quality of
the data has deteriorated: The inmate population
report for 1996 is far less detailed than for 1995,

With miltions, even
billions, of taxpayer
daliars at stake,
the haphazardness
of correctional
record-keeping
is simply

unacceplable,

and information on prior prison records of state
inmates has not been included since 1994. DOC
has not published an in-house evaluation of any
of its programs for quality or effectiveness since
199463

Data on county inmates—now the largest and
fastest-growing population behind bars—are
even more scant. Houses of Correction have
been keeping computerized records for only four
or five years. The counties follow no commaon
protocol for data collection, so information is nat
compiled on a uniform basis. And with the
exception of courtcommitment and population
count data—mandated by statute since 1985—no
countylevel statistics are centrally reported to
DOC or any other authority.

The Executive Office of Public Safety should
establish a uniform reporting program for crimi-
nal justice statistics that covers the Department
of Correction, the Criminal History Systems
Board, the Parole Board and the county sheriffs’
departments. The Secretary of Public Safety
should convene a panel of state and county cor-
rectional officials and outside experts to deter-
mine what data should be routinely compiled
and publicly available for the purposes of policy
and planning. And the Secretary—and the
Governor—should seck adequate funding from
the Legislature for the various agencies to eom-
pile the data and the Department of Correction
to produce reports and analysis on a timely basis.
Only in this way can policy-makers make
informed decisions about the future of the
Commonwealth’s criminal justice system.

2) Cc

The fitful process of transition from the inde
terminate sentencing of the past to the truthiin-

leting the ing revolution

'f

sentencing of the present has left some important
unfinished business. For prison expansion to be
done judiciously and responsibly, using imprison-
ment to its greatest effect in crime control, bal-
ance and proportionality has to be built into the
much altered Massachusetts criminal code. The
Governor, the Legislature, and all criminal justice
interests should work together to accomplish the
following:

* Adopt sentencing guidelines. Setbacks in
the consensus-building process have left the
Massachusetts Sentencing Commission’s pro-

84 Research publications listing, DOC Website: http://www.magnet state.ma.us/doc/research/respub hitn:,
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posed sentencing
guidelines languishing
in the Legislature.

Chief among these is
the defection of prose
cutors  who, despite
their representation on
the commission, have
slammed the guidelines
as insufficiently tough.
This occurred, in part,
because of a political
miscalculation: it was
assistant district attor-
neys, rather than the
elected DAs themselves,
who were appointed to
the commission. Then

there was considerable
wrnover even among these subordinate mem-
bers. By the time the guidelines were released,
the state’s prosecutors—the only officials
accountable to the public exclusively for matters
of public safety—felt no ownership of the prod-
uct. and no compunetion about shooting it down.

And shoot it down they did, in a detailed set of
counterproposals to the Sentencing Commission
guidelines developed by the Massachusetts
District Attorneys Association. These offerings
include an acrossthe-board increase in recom
mended penalties by 25 to 35 percent; a substan:
tial increase in the number of crimes for which
incarceration would be presumptive, rather than
discretionary: and a modification of the criminal-
histary categories to make more defendants sub
Jject to more severe penalties for their crime. The
DAs have keyed in on certain offenses, including
breaking-and-entering and domestic violence
(violation of a restraining order), for which they
claim the sentencing guidelines are too lenient.
And, unconstrained by the Sentencing Commis-
sion’s legislative mandate of "neutral impact” on
prison populations, the prosecutors did not hesi
tate to propose stiffer penalties for nearly all
offenses.

In its various particulars, the DAs' case needs

The Sottheastern Carrectional Center in Bridgewatar, Mass.

Setbacks in the
cansensus-building
process have left
the Massachuserts
Sentencing Commis-
sian's proposed
sentencing guide-
lines languishing in

the Legistature.

to be taken seriously, and it will be once the sen-
tencing-guideline discussion begins in earnest in
the State House. After all, the Legislature, like the
DAs. is not bound by the neutralimpact require-
ment that forced the Sentencing Commission to
make some hard choices. In writing the guide-
lines into law, the Legislature could choose to
make some penalties more stringent even if that
means further increases in prison populations.

But hard choices still remain, as the conse
quences of the DAs’ alternative guidelines make
clear. The Sentencing Commission has calculated
that the prosecutors’ proposals would add nearly
8.500 inmates to the prison population within
eight years—eight more SouzaBaranowskis—
over and above the growth already projected
based on current sentencing practices. Of that
number, 6,000 would be at the county level, a 50
percent increase in what is already the fastest-
growing segment of the correctional system, and
where the commission’s guidelines were
designed to give some relief through intermedi-
ate sanctions. Thus, the DAs’ proposals are not
only tougher than the commission’s guidelines,
but far tougher than current sentencing practice
for a wide range of crimes and offenders.®!

% Two examples f1om (he Sentencing Commission analysis: For manslaughier, curzent inmates are serving 7.8 vears In prison prior (o release. The Sentencing
Commission’s proposed range [or manslaughier (one of (he violent offenses the commission singled oult for increased penalties) would resull in average
time served of 9.5 years. Average tme to serve for manslaughter under the DAs’ proposal is 12.1 years  a 55-percent Inciease over current practice. The
DAs’ proposal 1o shill the crime of Indecent Assaull and Bauery on a Child under 14 1o the next higher level of seriousness in the sentencing grid would put
the sentence range (50 months to 162 months, depending on criminal record) beyond the sentencing authorlty of the District Coust (30 months), which
curzently hears many such cases. In 1994, 71 perceni of convictions for this charge took place in District Court  which Is where, significantly, proseculors
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In order for a serious discussion about how, if
at all, the S Ing C ission’s ing
grid ought to be modifted, both sides will need to
show a (lexibility and political maturity so far
lacking from the sentencing debate. Prosecutors
need to accept the reality that the guidetines will
not be a vehicle for increasing every penalty on
the books. The tough tnl in ing
guldelines lies in the certainty and predictability
of punishment. as opposed to the wildly varying
sentences handed down by judges who now
exercise almost unlimited discretion in most
criminal cases. Surely law enforcement has an
interest in that. For its part, the Sentencing
Commission has to be willing to join in the dis-
cussion, not just protect its clegant and carefully
balanced product from adulteration. This means
engaging in the nitty-gritty negotiating and horse-
trading necessary to make sentencing guidelines
politically viable. Legislative and executive
branch leaders with an interest in consistency
and proportionality in tencing—as well as
some regard for the cost of an endlessly expand:
ing prison system—would do well to convene
such negotiations, and shepherd the sentencing
grid into law.

* Revise mandatory-minimum drug sen-
tences to incorporate supervised re-integra-
tion of offenders. Mandatory-mint sen-
tences for drug dealing and trafficking have been
the advance guard of the sentencing revolution in
Massachusetts. In three cructal respects, they
have fulfilled their purpose: they established a
beactihead of truthin ing in the unfriend-
Iy waters of Massachusetts criminal law; they sent
the social and law-enforcement message that
drug trafficking is a serlous crime that, left
unchecked, could d y our most vulnerabl
communities; and they attached serious sanctions
to a crime previously treated almost casually. The
question now is whether, in light of the broader
victory of truthinsentencing—in the Truth in
Sentencing Act of 1993 and. once enacted, in

y cing guidelines—these specific
mandatory sanctions have, at teast in their current
form, outlived their purpose.

Mandatory
minimums are
poweriul tools for
combatting not only
drug dealing but
the street viofence
and neighborhood
degradation that
accompany the
drug trade.

We have already considered—and rejected—
the oft-repeated charge that mandatory-minimum
drug laws have overloaded the prison system by
cramming it with offenders who pose little threat
of sertous crime. Drug offenders do represent a
sut ial portion of inmat growth
over the past 20 years, but so do vialent offend-
ers. And those i serving datory mini-
mums in state prisons—the most serious drug:
dealing sentences—have sufficient criminal
recosds to cast doubt upon their incarceration as
frivo! There is nothing intrinsically X
or intemperate about sending drug dealers to jail.

But the specifics of these sentences are anoth-
er matter. What we refer to as mandatory-mini-
mum sentences actually consist of three distinct
elements, each of which is at variance with con:
ventional sentencing:

tati
Pop

* mandatory incarceration

* specific lengths of sentence that are long in
comparison to those dispensed for other
crimes

* no "goodtime” reductions In time served. no
participation in programs outside the institu-
tion, and no parole befose serving the manda-
tory-minimum term.

In contrast, conventional sentences give
Judges the option of ordering a perlod of proba-
tion, rather than imprisonment. If they choose
incarceration, judges can assess any term up to
the statutory maximum for the offense. Conven-
tional prison terms can be reduced for program
participation (earned good time) and the last part
of the term may. with Parole Board approval, be
served on parole.

In combination. these ve of
mandatory minimums add up to sentences of
particular power, giving drugdealing a kind of
“super-crime” status in the courts. Prosecutors
love these sanctions: Not only do they send seri-
ous drug dealers to prison for long and irre-
ducible sentences. they encourage plea bargains
from lesser offenders who dzre not risk convic-
tion on such a severe and inflexible penalty.
Mandatory minlmums are powerful tools for
combatting not only drug dealing but the street

opled 1o file the cherges. Only for 29 pescent of these conviciions did prosecutors seek tndictiment In Supertor Coutl i order to pitrsue longes prison
tesms (for (hose Mcarcerated, an average of 30.6 months In Superior Cowt, compared to 10.8 monihs In Distrtct Cotirt). Massachuseits Sentencing
Comemission, A Review of the MUAAs Proposed Changes to the felines L
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violence and neighborhood degradation that
accompany the drug trade.

But judges, as well as defense attorneys, hate
these laws, at least on the occasions that they
force jurists to prontounce a senteace they con-
sider disproportionate to the offense znd unjust
to the offender. The anecdotes are legion:A rela-
tively uninvolved person rides along on a drug
deal, gets busted, and then, unwilling to plead to
alesser charge, risks all at trial and loses. The irre-
ducible outcome is a three-year. five year, even 15-
year state-prison sentence, with every day
required to be served behind bars.55 Or, a small
time dealer sells a bag of marijuana from his car
on a Boston street at 2 a.m. and gets busted. Four
blocks away is an el y school. Sudden
he faces a two-year mandatory minimum for deal-
ing drugs in a “school zone™—a 1,000{oot radius
from the school house—not because he was ped:
dling dope to children, but because hie was care-
tess about where he parked his car.

Even when the conviction is fully deserved,
the time served under mandatory mintmums is

lisproporti to imposed for other

crimes. Former assistant attorney general William
B ger.in his study of drug-crime
enforcement, found that drug dealers and traf-
fickers were serving terms equivalent to those for
major crimes of violence, Since most drug
offenders in state prison had only minor-to-mod-
erate criminal records, those convicted of the sale
of smaller amounts of cocaine would have had to
commit armed robbery or involuntary man:
slaughter in order to receive a similar mintmum
sentence. Ironically, those convicted of traffick
ing (distributing 14 grams or more of cocaine or
heroin) tended to have lessserious criminal
records on average than strectlevel dealers. To
receive an equival in e for a
non drug crime, these offenders would have had
to commit voluntary manslaughter, or rape of a
child with force.56

The length of these sentences also affects the
third el of datory mini the pro-
hibition of sentence reductions and participation
in community corrections of any kind. These
restrictions were written into law as part of the

Judges have been
reluctant to tack on
an even fonger
maximurm sentefice
to what they
already consider a
lengthy prison term,
so they often treat
the mandatory
minimum as the

maximum as well.

83 The Boston Globe's Spuilight serles of Sepl. 23-27. 1995, is tepleie with such examples.

that the
full term was to be served behind bars, not a day
less. But the practical consequence has been to
ives for | Ift

stmple ge of

Lt
supervised

during i fon and to p.
community re-integration, even though program
participation and ¢ re-integration can
reduce criminal recidivism.

The datory-mi only ban

participation in community corrections until the
minimum has been served, but that is where the
length of the mandated sentence comes in.
Judges have been refuctant to tack on an even
longer maximum sentence to what they already
consider a lengthy prison term, so they often
treat the mandatory minimum as the maximum as
well. They are unwitling. in many cases, to impose
a threeyear d i e as,
say, three years to (our-and-a-half, because it could
very well result in a much longer term of impris-
onment if parcle is not granted. As a result, many
imposed under datory-

faws provide for no period, or an inadequate peri-
od, of eligibility for parole. In 1997, for 50 per-
cent of datory-mini drug es, the
difference between the maximum and mintmum
was less than one month.5’ That is,a mandatory-
minimum sentence of three years is imposed as a
seatence of three years to three years and one
month, making the offender eligible for parote for
Just 30 days. For this reason, drug dealers, even
more than other offenders, tend to wrap up their
terms behind bars. They return to the street as
free men, rather than under the guidance and
supervision of parole authorities.

With the passage of the Truth in Sentencing
Act. however, the rationale for these ping
prohibitions crumbles. With b e
reductions for “good behavior™ sbolished, the
earned good-time exclusion for inmates serving

datory only r a d
incentive (or inmates to participate in education
and p And serving

datory-mini are now eligibl
for parole at the same point as other state-prison
inmates:at completion of the minimum term. But
the parole prohibition continues to hinder any

8 William N. Brownsberges, Profile of Antt-Drug Las Enforcement in Urban Poverty Areas in Massacinisetts, November, 1997, pages 37-40.

7 Compared to 18 percent for non-diug offenses. Mass. S
PRISONS AND SENTENCING IN MASSACHUSETTS

g C Strvey of S

g Practices FY1997. Dec. 1998, pages 27-28.
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preparation for parole or discharge, in the form of
pre-release end work-release experience. The
goal now ought to be including drug offenders in
a sensible and controlled program of community
re-integration, rather than excluding them.

Some revision of the mandatory-minimum
drug laws Is clearly now in order. Unfortunately,
the § ing C isslon has proposed an
approzch to mandatory-minimum drug laws that
is at once too timid and too sweeping. The
Sentencing Comumission would leave these penal-
ties intact, but give judges the latitude to "depart”
from the mandated sentence in written (and
appealable) rulings enumerating one or more
“mitigating circumstances,” much as the judge
would be allowed to depart from the guidelines
in other es. This approach addi the
“miscarriage of justice™ objection to mandatory
minimums by giving judges the autherity to

T lesser in dinary cases.
But it does so by giving too much discretion to
the judictary. At the same time, it does nothing to
address the inordinate length of the statutory
sentences for drug crimes. Nor does it make any
effort to build supervised re-Integration into drug-
crime punishment.

Prosecutors object that the freedom to
“depart” from the mandatory minimum would
give Judges—whom they see as inherently hostile
to mandatories—the authority to nullify the drug
taws on a daily basis with the stroke of a pen. This
complaint seems to imply an inordinate amount
of bad faith on the part of judges, who are por-
trayed as ltchtng to ride roughshod over strongly

d But the prose-
culors objeclion is not entirely unreasonable:
Such wide latitude to override clear legislative
intent—particularly a mandatory period of incar-
ceration—is just the kind of judicial discretion
that mandatory-minimums were wriiten to pre-
vent. In proy g it. the ¢ ission goes too
far.

S$till. the miscarriage-of-justice issue is a real
one, and some sort of safety valve for mandatory-

would be approp . The
Sentencing Commission did place some addition-

 No dep: below the latory fos

Same revision of
the mandatory-
minimum drug laws
is clearly now

in order.

with a prios conviction of a serlous dsug

al restrictions on when a Judge could depart from
the statutory mintmum, and by how much, in the
case of mandatory-minimum drug offenses.® But
to maintain the integrity of these sanctions, the
standard for allowing downward departures from
these sentences should be even more stringent.
Under the S ing C proposal, the
list of mitigating faclors a judge may use to justi-
fy a lower sentence is long and “non-exclusive™—
that is, the judge could cite any factor he or she
C ders to be g as sufficient to abro-
gate a y The Legist
should [imit these factors to a short and exclusive
list, perhaps to just two:
+ the defendant was a minor participant in the
criminal conduct, or
+ the sentence was imposed in accordance with
a jointly agreed recommendation.®?

A, Py

Other mitigating factors might be appropriate.
But they should be specific, narrowly drawn, and
directly related to circ which, h 7
rarely, make datory-mi es man-
ifestly unjust, not stmply an excuse for a judge to
be lenient.

How far the judge can stray from the statutory
minimum should be limited as well. The guide-
line range the particuler drug offense falls into in
the § ing C ission’s ing grid
should provide sufficient latitude for such
reduced sentences, without any further depar-
ture allowed, as the commission would provide
for in extraordinary circumstances. Thus a defen-
dant convicted of drug trafficking under a 15-year
mandatory minimum and a minor criminal record
could, if the specific mitigating factors apply.
receive a sentence of five-andathird to eight
years—a sul tal reduction, but the e
still respects the legislative intent that someone
convicted of this crime serve serious prison time.
At the lower end of the spectrum. mandatory-
minimum sentences of two and three years
would fall into a guideline range of one to three
years : the mint for an
offender with a minor record could be as little as
eight months. These lower sentencing guidelines
fall in the "discretionary zone™—that is, the judge

(Nicking vlfense: no dep. below the 1ange for

these offenses tunless the defendant has no mote than a modesate cetminal secord and (here is a “compelling reason” for a lowes sentence. Mass Sentencing
Commisston, Report to the General Court, Apsil 10, 1996, pages 22-24.

© This second provision would allow for sentence-bargatning tn these offenses, 1o the extent that local prosecutors wish to engage tn 1. Cursently, the prose-

cutor has (o offer a lesser clarge in exchange for a gullty plea I oider for a
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could choose p or
intermediate sanction instead of tncarceration.
But for these mandatoryminimum drug sen:
tences, even a “departing” sentence should
require a prison term of some length—again,
reflecting the legislative intent of these laws to
mandate imprisonment. It is hard to imagine that
ajudge. faced with a defendant convicted of drug
dealing on a | tni charge, even
with mmgatlng drcumslances would need wider
latitude than that in order to do justice.

But this safety valve, which should be strictly
limited. does not get at the issue of community re-
integration. First of zll, the prohibition on good-
time sentence reductions and supervised com-
munity-based correction programs should stmply
be repealed—all except the ban on probation,
which is what keeps incarceration mandatory.
Barned good time does not reduce prison terms
nearly as much as the old "automatic” good time,
and the program participation it encourages pays
benefits in reduced recidivism. The parole prohi-
bition no longer applies, now that parole eligibil-
ity occurs at completion of the minimum term
for all state-prison es, not Just datory-
minimum sentences. This makes the current ban
on prerelease and other re-Integrative programs
selfdefeating because it acts to exclude drug
offenders from a range of programs for which
they might, as individuals, be goad candidates,
and which can improve their chances of suc:
ceeding—that is. commitiing no new crime—on
parole and after their eventual release.

[t is for the purpose of providing community
supervision of drug offenders after their incar-
ceration, more than any other reason, that the
terms of datory-mint the
lengths of the sentences, and the offenders to
whom they apply—should be moderated. To pro
vide effective controlled re-integration, there
must be a period of parole eligibility—the period
between the i e and
sentence. The need to earn parole provides a
strong incentive for offenders to learn how to
function in a free society without committing fur-
ther crimes. And it is in preparation for parole
that pre-release and other re-integrative programs
are most effective. But cven after a decade of
expertence with these penalties, many judges

™ In plea bargaining. some proseculors say. jail time Is the toughest
behiind Lars. They would rather take thels chiances In coust  where they could be
conviction changes those odds

(hal 5 a y
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Unless the terms of
mandatory-minimum
sentences are
reduced or
otherwise modified,
drug offenders will
cantinue to be
released to the
street, rather
than under parole

supervision.

to cross. D

to imy

L tally tonger than the
mandated minimum. Unless the terms of manda-
tory-minimum sentences are reduced or other-
wise modified, drug offenders will contintue to be
released to the street, rather than under parole
supervision.

P s are, quite Iy, loathe to give
up as powerful a prosecutorial tool as the manda-
tory-minimum drug law. And there is no need to
give it up, just refine it. After all, it is mandatory
incarceration, not the specific length of sentence,
that gives these laws their power.”™ There is
nothing magical, nor sacrosanct, about the specif-
ic twoyear, three-year, five-year, ten-year, or fif-
teenyear mint nor the of drugs
that marks the lhreshold o{ each penalty. Nor is
targeting a datory e to drug
sales in “school zones” no matter how heavily

bolic it is, beyond reconsideration. Some
prosecutors admit that the school-zone law—a
two-year mandatory-minimum tacked onto the
sentence for the underlying offense—is rarely
used against its apparent target of schoolyard
drug pushers. Rather, in densely built cities ltke
Boston and Springfleld, the statute makes for a
“gotcha” style of law enforcement, snaring dealers
unsophisticated enough to avoid the 1,000-foot
radius. This law sends dozens of offenders to the
Hampden and Suffolk County Houses of
Correction each year, where they sit for years
with na inceative to straighten out'their lives and
then are let out the door to return, unsupervised
and unchanged. to their old street corners.

l( is time to begin a serious discusston about

ini es for drug deal
ing—not (he principle, but the specifics, the
terms and the parameters of these particular sen-
tences. The discussion ought to revolve around
the g How can datory sen-
tences be tempered to allow for structured and
supervised re-integration of drug offenders tnto
society at the end of thelr prison terms? It may be
as simple as rewriting mese penalties as sen
tences with datory and
ry maximums—though there will be nothing sim-
ple about setting those minimum-tomaximum
ranges. A starting place for that discussion would
be to turn the current mandatory minimums into

cannot bring
es that are

are )

d, 05 even i

1o teke a plea {7 it sequizes time
d nught get prob The cetnalnly of

g the s leverage.
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maxtmums, with parole eligibility coming at the
minimum, which is not less than 2/3 of the maxi-
mum. [n that way, the current three-year manda-
tory minimum would become a sentence of two-
to-three; the current 15:year minimum, 10-t0-15.
Offenders would be under sentence for as long as
under the current mandatories. but eligible for
parole during the last third of it.

In any case, this is a discussion that’s broader
than the Sentencing Commission, which had the
entire sentencing structure to contend with, was
willing to broach. It's also one in which the dis-
trict attorneys, at least publicly, may be quick to
declare there's nothing to talk about. But by

isting that datory-mint
they are currently written, remain inviolab!e
prosecutors are refighting a battle they have
already won blishing drug d g as a seri-
ous crime that deserves punishment behind bars.
They would do better to engage in a dialogue, as
some prosecutors seem privately willing to do,
with legislators about how to preserve what's
most valuzble about today's stiff drug laws—
namely, mandatory Jail ttme—in a more finely
tuned sanction that also gives soclety the crime-
control beneflt of post-release supervision.

1,

* Practice fiscal truth-in-sentencing. Calling
for tougher criminal penalties has never hurt any
politician’s public image, and the temptation to
continually ratchet up prescribed sentences
remains great. But symbolic salvos against crime
carry a tangible price-tag, in the construction and
operation of our most costly public institutions.
As we have seen, prison populations will contin-
ue to soar well into the next decade even without
dramatically increasing penalties. Measures that
accelerate the need for more prisons must be
considered in the cold light of fiscal reality.

The Commonwealth has not hesitated to fund
prison expansion to date, and the state’s current-
ly tush coffers may fool us into thinking we can
afford to build prisons forever. But there is no
free tunch in criminal justice, any more than any-
where else. There is no better time than the pres-
ent—when, for the first time in a generation,
crime is at least relatively on the wane—to begin
to temper the lure of “get-tough” measures with a
dose of financial realism.

71 Suffotk County House of Corseciton siatistics.
™ Hampden County Hotse of Correctton siatistics.
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Measures that
accelerate the need
for more prisons
must be considered
in the cold fight of

fiscal reality.

One in six young
aduit minority men
will go to state
prison before the
age of 40; as many
as half may do time
in a House of

Correction.

That process began with the Sentencing
Commission, which was charged with creating
sentencing guidelines that would have a neutral
effect on overall prison populations. In amending
those guidelines—or in any other attempt to stiff-
en penalties for select viotatl legislators and
the governor face no simifar requirement of zero
Impact on prison populations. But some
vledg of the costbenefit tradeofl in
crime legislation ought to be built into the leg:
islative process. If nothing else, recognition of
the cost lurking behind crime-control measures
should impose a degree of discipline on the delib-

disc ging gimmickry and d
evidence of effectiveness, as well as toughness.

The House and Senate Committees on Ways
and Means routinely attach fiscal notes to hills
that carry direct costs. but not on sentencing
bills, since the financial impact is tndirect and
more difficult to project. But the research and
modeling done by the S ing C ission, in
cooperation with the Department of Correction.
now alfows a more precise estimate of the brick-
and-mortar consequences of crime measures.
Before any sentencing bill is reported out of a
Committec on Ways and Means, its costs should
be calcutated. based on Sentencing Commission
models, and attached to the bill, so that the fiscal
consequences cen take their rightful place in the
crime debate.

ach

di

3) Bringing a community focus to
corrections

As noted before, no matter how many law-
breakers we lock up in Massachusetts, most of
them will come out again. The more offenders
the courts commit to state prisons and Houses of
Correction. the more come out each year as ex:
cons. The state Department of Correction releas-
es nearly 3.000 inmates each year. County facili-
ties. where short sentences make for rapid
turnover, create ex-offenders at an even (aster
rate. [In 1997, the Suffolk County House of
Correction averaged a daily prisoner count of
1.888, but released 3.094 offenders to the
street.’! The Hempden County House of
Correction h d an ge of 1,109 ¢
fast year, but released 2,603.72 Once again, how
they come out is as important to future crime
control as why they went in.

[t's especially iImportant to the communities
they came from, and will return to. Brownsberger
found that the homes of state and county inmates

Messachuset: Institute for o New Commonwesih

are heavily concentrated in urban poverty neigh-
borhoods. One in six young adult minority men
will go to state prison before the age of 40; as
many as hall may do time tn a House of Cor-
rection.” To their home neighborhoods, in par-
ticular—and they are the Commonivealth’s most
vulnerable—whether the young men sent behind
bars come back as solid citizens or prison-hard-
ened predators is a critical issue of public safety.

Today. it's more important than ever that pris:
ons not become, in Hampden County Sheriff
Ashe’s words, “a (ortress in the woods.” Correc-
tional authorities at all levels need to use the time
they have offenders in custody and under super-
vision to rebuild their ties to the community on a
constructive rather than destructive basis. They
can do so in two ways:

* Forging links to the community for
inmates during incarceration and after.
State and county prisons provide a range of treat-
ment and education programs. But in most cases,
these programs are institutionally based, provided
by prison staff or specialty vendors, and build few
links to the communities that offenders come
from and will be returning to. That has to change.

The Department of Correction is now reach-
ing out to the state Department of Public Health
and Department of Mental tlealth, as well as local
shelter providers, as part of tnmate discharge

fanni g to h the ition to
communlty bascd services for offenders with

abuse and psychological probl

But it's difficult for the state correcllons agency.
which holds inmates in facifities scaitered across
eastern and central Massachusetts, often far from
the offender’s home, to foster meaningful rela-
tionships between offenders and their home
communities. In county corrections, however,
there is an opportunity to forge closer links
between institutional corrections and communi-
ty institutions—and very little excuse for not
doing so.

C ity work progr like Suffolk
County Sheriffl Richard Rouse’s "Rouse-t'abouts,”
have become increasingly common on the coun-
ty level. To be more than modernday chain
gangs, however, they need to be targeted in terms
of both community restitution and long-term rela-

hip building, In many ies, the bulk of

helni

Community-service
work, even that
performed under the
watchful eyes of
uniformed gquards,
offers an
opportunity to
make personal
connections that
improve an
offender’s sense of
civic engagement
and community

responsibility.

™ Biownsbeiger, Profife of Antt-Drug Law Enforcement, page vil.
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inmates come from the largest cities, and often
from a handfu! of neighborlioods. Park improve-
ment and nelghhorhood clean:| up projects—aot

Just litter p but per

should be snught out In the home nelghborhoods
of inmate work crews, as they have been in
Springfietd by Hampden County corrections offi-
cials, so that offenders are giving back to the com-
murity In a very direct sense and performing
work they can take pride in when they return
home.

These projects must also forge links for

with neighborhood groups and local
agencies in their home communities. Care
should be taken that inmate workers not be treat
ed as anonymous, jump suited laborers, but that
they get to know.and be known by. the staff and
members of community groups they perform
service for. Offenders often have few personal
ties to mai of ¢ ity bet-
terment. whether social'service agencies or
churches. Communityservice work, even that
performed under the watchful eyes of uniformed
guards, offers an opportunity to make personal
connections that improve en offender’s sense of
civic engagement and community responsibility.

Hampden County has also developed what
Sheriff Ashe calls a “public-health approach” to
inmate medical services. Rather then contract
with a specialty provider of prison health servic-
es, Sheriff Ashe has forged a partnership with
Springfield community health centers, assigning

to d and nurse-practiti s from
thelr home agency, who rotate through the
prison inftrmary. This approach maintains conti-
nuity of care from House of Correction to home
for aoffenders with chronic health problems (HIV,
diabetes, etc.) and makes them clems of their
home neighborhood’s principal service agency—
providing treatment or referral for substance
abuse, mentalhealth care, etc.— from the day
they leave custody.

In addition, with the decline in the use of
parole, planning for and what comes
afterward—is increasingly left to the state and
county prisons themselves. Once agaln
Hampden County is a leader tn meeting this chal-
lenge, establishing an After-Incarceration Support
Services program, funded mostly out of the sher-
ifl’s department budget (a job-coordinator posi-
tion is supported by a foundation grant). AISS
helps the Inmate who's reaching the end of his
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sentence make contect with community pro
grams in sul abuse, job training. and edu-
cation, among other needs. Through AISS and a
Life Skills and Bmployment Collaborative pro:
gram, which is funded by a federal grant, some
500 ex-inmates were placed in jobs with the help
of the Hampden County sherifl's department last
year. It should surprise no one that local employ-
ers are more willing to tzke a chance on an ex-
con if they've got someone to call for advice—
though House of Cotrection officials have no
legal authority over the offender after he's com:
pleted his sentence—when it looks like he’s start-
ing to screw up.

In a less tangible, but just as critical, way, AISS
aids ex-offenders by hosting two weekly support
groups where they can talk through the problems
of life on the outside—whether staying sober or
paying rent—and get onthe:spot help from AISS
counselors. Also in the works is a mentor pro
gram, which pairs inmates approaching discharge
with House of Correction “alumni” who have
demonstrably turned their llves around.

In Suffolk County, Sherff Rouse is devoting
the county's first staff-run residential facility (to
complement contracted pre-release beds) to
postrelease support. The county is in the plan-
ning stages for a “three-quaster-way house” to
provide shortterm housing for ex-Inmates who
have jobs or go to schaol, and who perform com
munity service during their stay. For the many
inmates who wrap up thelr sentences with no
place to go,such a residence can smooth the tran-
sition to freedom.

Programs that reconnect offenders to their
communities on a positive, law-abiding basis, can
pay big dividends in crime control. [t is efforts
like these that have given the Hampden County
House of Correction an envisble twoyear re-
incarceration rate of Just four percent, compared
to a oneyear reincarceration rate of 22 percent
reported by the state Department of Correction,
and typical three-year re-incarceration rates of 41
percent nationally.™

74 James E.Vivian. Recidivism and Programming Effects within Hanpd
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reconnect offenders
to their
communities on 3
positive, law-
abiding basis, can
pay big dividends

in crime control.

* Expanding the use of community supervi-
sion in managing the transition of inmates
to society. In the past six years, the Massa-
chusetts Parole Board has exercised increasing
int in granting release to eligible i
The result is a striking disjunction between a
parclee caseload that has fallen to 1985 levels
cven as the inmate population statewide has dou-
bled. (See chart 14). The drop in the paroling
rate has been a key factor in the growth of state
and county inmate populations. [t has also
flected the growing that offenders
should serve out most, if not 2ll, of their given
sentence behind bars. Early release. the public
and the Parole Board have come to agree, should
he a privilege, not an entitlement, and a rare
privilege at that.

As offenders sentenced under the provisions
of the Truth in Sentencing law reach the end of
their terms, however, the role of parole release
and supervision is changing. Parole is no longer

/ Faclltties:A Pr
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County| recidivists (broadly defined) don't appeas 1o represent the kind of threat to the wider communtty thal Is typically found among a group released

from a cotrections! institution.” (Page 25)
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“early release”at all. No state inmate convicted of
a crime committed after July 1, 1994, is eligible
for parole before completing his full mint

e. And with es not less
than 2/3 of the maximum sentence, parole is
becoming strictly a transitional mechanism: no
more Concord sentences, with parole supervi-
sion extending for years as a semi-permanent
condition of existence. On a state-prison sen-
tence of seven-to-ten years, for instance, the max-
tmum possible period of parole superviston (first
eligibility to the end of the maximum term) is
three years, coming at the end of nearly six years
i bars (; i iderable—five days
per month—earned good time). For county
inmates, parole rarely lasts more than a few
months. Thus parole is becoming exclusively a
short-term period of supervised community re-
integration for inmates nearing the end of their
sentence.

While control will remain a vital part of the
Parale Board's responsibility—supported by the
authority to return a parolee to prison—the
agency's emphasis must increasingly shift to
establishing offenders on a path toward crlme

White controf will
remain a vital part
of the Parole Board's
responsibility, the
agency’s emphasis
must increasingly
shift to establishing

offenders on a path

at all. Better that the board widen its supervisory
net by developing specialized programs to effec:
tively manage higher-risk inmates in a process of
transition than having hundreds of inmates
released yearly directly (rom maximum- and
medium-security institutions (o the street—as we
are dotng today. After all, it is these offenders who
most need control and guidance in learning how
to live lawfutly in the community.

The Parole Board has experience in doing just
this. lts intensive parole program for sex offend-
ers, which provides supervision in teams, has not
had a single failure in its three years of operation.
Not a single parolee, out of 84 to date, in this
high-risk group has had to be returned to prison
for a new crime or even a technical violation of
perole conditions. The board elso piloted a pro-
gram of intensive parole for drug offenders, but
abandoned it when (ederal grant money ran
out.”

The Parole Board nceds to be doing more of
this specialized superviston, not less. With parale
no longer “early release” but an opportunity to
reintegrate offenders in the community on a con
trolled, supervised basis after completion of the

free living. Just as graduated mo
lower-security settings reduces the risk of recldi
vism, a period of parole supervision, during
which the requirements of living in a free society
can still be enforced by a swift return to prison,
can impede the drift back toward a life of crime.

Some states now require a transitional period
of parole—so-called mandatory parole—at the
end of sentences for all convicted criminals. Such
a blanket application of parole may be unwise,
however. The authority to deny parole remains
powerful leverage on inmetes to control their
behavior inside and outside correctional institu-
tions. And holding the Parole Board accountable
for the behavior of inmates it would never, in its
own judgment, have placed in the community
would force the agency to devote inordinate
resources to supervising offenders who are
demonstrably bad risks. There are some criminals
who show no signs of benefitting from commu-
nity re-integration, and should simply be held in
prison for as long as legally permissible.

But for most inmates, some period of supervi-
sion in the community, even if that period does
not begin at first eligibility, is preferable to none

toward crime-free

fiving.

75 Interview with Shella Hubbasd, chats of the Parole Boasd. Masch 12.1999.
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the gosl of public safety is
not adequately served by simply denying it to
two-thirds of the state inmates who seek It.

Effective supervision of higherrisk parolees
need not be the Parole Board's responsibility
alone, however. The Office of Community
Corrections needs to find ways to bolster parole
Just as 1t is doing for probation. Currently, GCC
plans to provide drugtesting services to the
Parole Board through its Community Corrections
Centers, helping to enforce abstinence among
parolees, GCC needs to work with the Parole
Board to devise additicnal ways to make parole
effective for a wider variety of offenders. The
halfiay-in residential programs discussed above
might be one way, offering overnight supervision
at the beginning of parole, perhzps. or a sanction
for technical violations short of returning the
parolee to prison.

Bvery criminal offender starts out with a rela-
tonship to his home community that is negative
tn nature—that of victimizer. If he is to return to
that community—and he will return, sooner or
later, and in most cases sooner—as a law-abiding
citizen, it is the responsibility of all correctional
agencies, not just " communl(y correcnons agen-
cies, to rebuild and that {onshi
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between offender and his home. To fulfill that
responsibility—through control, accountability.
supervision, and links with institutions of main-
stream life such as work, family and neighbor-
hood—the state needs its correctional institu-
tions to b y as well as
security-minded. And it needs a wider range of
supervision options so that more offenders rejoin
society in a ¢ lled and str |

rather than turned loose at the end of their sen
tences, free to victimize again.

5 PR g

~

It would seem that there is indeed, in John
Dilutio’s words. "no escape” from the dilemmas
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inherent in crime and punishment. There is no
ready solution to the increasingly costly and
socially worrisome prospect of burgeoning prison
populations. But after two decades of getting
tough, it's time to get sensible, as well as smart.
Before selling the next hundreds of millions of
dollars’ worth of bonds to build the next high-
security prison, Massach needs to rationali
its ing laws, expand its ¢ ption of
« ity correcti and rethink the kind of
correctional facilities it needs to build. The cor-
rections end of crime control is never going to be
cheap, but it's important to all citizens that we get
our money's worth.
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