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EXECUTIVE SUMMARY

There are more than 40,000 children involved in delinquency proceedings
in the Commonwealth of Pennsylvania. Since 1972, state law has provided that
each of these children is entitled to an attorney at every stage of the delinquency
process. Despite this legal mandate, there are serious deficiencies in the deliv-
ery of indigent defense to accused and adjudicated youth. The availability and
quality of defense representation varies widely across the Commonwealth. In
failing to render effective advocacy, a system cannot protect individual rights,
provide rehabilitation, or effectively hold youth accountable for their actions.

In 1995, a national assessment of the legal representation of children in delin-
quency proceedings was conducted by the American Bar Association (ABA)
Juvenile Justice Center, Youth Law Center (YLC) and Juvenile Law Center (JLC).
The findings—that indigent juvenile defense was woefully inadequate—were
published in A Call for Justice: An Assessment of Access to Counsel and Quality of Rep-
resentation in Delinquency Proceedings. A Call for Justice laid the foundation for
closer examination of the juvenile indigent defense systems in individual states.

This assessment of access to counsel and quality of representation that
children receive in delinquency proceedings in the Commonwealth of Pennsyl-
vania is thus part of a nationwide effort to address deficiencies and identify
strengths in juvenile indigent defense practices. The purpose of this assessment
is to take a closer look at juvenile defense practices in Pennsylvania, identify the
systemic and institutional barriers that impede the development of an
improved legal service delivery system, highlight innovative practices and offer
recommendations for change. In 2002, Juvenile Law Center and the American
Bar Association Juvenile Justice Center jointly initiated the first Pennsylvania-
specific survey of lawyers representing delinquent children to gain a better
understanding of how the Juvenile Act’s requirement was being met—and
practiced—in delinquency courtrooms around the state.

Juvenile Law Center and the ABA Juvenile Justice Center hope that this
project—the most comprehensive of its kind ever undertaken in Pennsylva-
nia—will raise the quality of representation for children by fostering a climate
in which children will be routinely represented by highly skilled, well-
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resourced, dedicated, and effective attorneys who understand the importance
of their role in promoting and protecting children’s legal rights and well-being.

In measuring delinquency court practice in Pennsylvania, we used as
benchmarks the Institute for Judicial Administration/American Bar Associa-
tion Juvenile Justice Standards Relating to Counsel for Private Parties (IJA/ABA
Juvenile Justice Standards). These standards, adopted by the ABA in 1979 and
1980, are the preeminent code guiding the behavior of attorneys who represent
children in delinquency proceedings. The standards delineate children’s attor-
neys’ basic obligations to their clients.

The survey results, combined with observations in delinquency courtrooms
across the state, reveal that most attorneys who represent delinquent children
are not meeting the IJA/ABA Juvenile Justice Standards. Ineffective advocacy
results in children being subjected to inappropriate interventions. Where effec-
tive advocacy occurs, it strengthens the core values of juvenile justice system—
treatment and rehabilitation—and promotes public safety.

STUDY OVERVIEW

This report has several sections. The Introduction examines the practical
importance of lawyers for children in delinquency proceedings, and Chapter
One describes the structure and key organizations in the Commonwealth’s
juvenile justice system.

Chapter Two describes the role of defense counsel at each major stage of a
delinquency case. It illustrates the process and complexities of representation in
juvenile court. IJA/ABA Juvenile Justice Standards for counsel representing juve-
niles are referenced, as well as Pennsylvania statutory requirements.

Chapter Three highlights survey data collected from attorneys around the
state. These self-reported practices are compared to the IJA/ABA Juvenile Justice
Standards. The analysis of the survey data is complemented by information that
investigators collected during site visits to 17 of Pennsylvania’s 67 counties.

Chapter Four presents promising approaches. During site visits, investiga-
tors observed individual defenders who were not only articulate and well pre-
pared in delinquency court, but the children they represented were engaged
and demonstrated an understanding of the court process. These attorneys
developed creative strategies for trial and disposition.

Chapter Five offers recommendations for improving access to counsel and
quality of representation.

MAJOR FINDINGS
I. Barriers to Providing Juvenile Defense Services

Pennsylvania does not have a uniform system for providing indigent
defense to children and youth in the juvenile justice system. As with adults,
each of the 67 counties in the state bears sole responsibility for devising and
implementing its system for the appointment of counsel. Pennsylvania pro-
vides neither state funding for, nor statewide oversight of, indigent defender
services. Lacking resources, time and training, the majority of defense lawyers
representing indigent persons, including children, do not confer with their
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clients in a meaningful manner, research relevant case law, review files, conduct
necessary pre-trial investigations, secure necessary expert assistance, or prepare
adequately for hearings, dispositions and appeals.

Pennsylvania’s Indigent Juvenile Defense System is
Characterized by a Lack of Standards & Accountability

One of the biggest challenges confronting this study was the lack of data
collection, maintenance, and reporting by county defender offices. Pennsylva-
nia, as a whole, has no systemic data collection about indigent defense, includ-
ing juvenile representation. While district attorneys and juvenile courts
generally track case-specific information, public defender offices have few, if
any, reporting requirements. Many juvenile defenders, when asked, could only
give rough estimates of their caseloads and none could provide specific data
regarding: race and gender of juveniles served; types of offenses; numbers of
juveniles diverted; numbers of motions and appeals filed; or numbers of adju-
dications or dismissals. During site visits, juvenile defenders repeatedly men-
tioned that they need an improved system for tracking statistics of the number
of cases and outcomes.

Indigent Defense Receives Inadequate Resources
To Provide Adequate Representation

Support services, such as investigators and expert witnesses, are essential to
quality representation. Without investigation and preparation, adequate repre-
sentation cannot be assured, however competent counsel may be. Nearly 60%
of juvenile defenders say that lack of support services limited their ability to
effectively represent juveniles. Assessment investigators observed a wide dis-
parity of resources among county defender offices. These differences, however,
were overshadowed by the resource disparity with prosecutors” offices.
Seventy-one percent of juvenile defenders described themselves as having
worse resources than local prosecutors.

Assessment investigators confirmed a tremendous difference between the
resources available to the prosecution and to indigent defense attorneys in
terms of investigators, technology and other critical resources.

II. Barriers Limiting Access to Counsel

Excessive Caseloads Prevent Lawyers from Having
Meaningful Contact with Their Clients

Juvenile defense attorneys across Pennsylvania report a wide range of case-
loads, from a low of one to a high of slightly more than 620. In general, lawyers
for juveniles in public defender offices are in more populated counties; their
average caseloads are larger and, more likely, overwhelming. A majority of the
public defender offices report that caseload pressures limit their ability to rep-
resent juvenile clients effectively: 27% say caseload pressures limit their ability
“severely” or “considerably,” another 33% say they “somewhat” limit their
ability to provide representation.
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Children Frequently Waive the Right to Counsel

In spite of the law’s clear mandate for counsel and the harmful conse-
quences of not having a lawyer, there is a high incidence of children waiving the
right to counsel. In 2001, legal representation was waived in 11% of all delin-
quency dispositions involving hearings, including some of the most critical pro-
ceedings affecting a child’s liberty interests. For example, in some cases youth
were unrepresented during judicial waiver, that is during hearings at which a
juvenile court judge, after hearing evidence, transferred youth from juvenile to
adult criminal court. This practice is particularly alarming because it can result
in youths’ criminal incarceration in the most restrictive circumstances—adult
jails and prisons.

The Timing and Manner of Appointing Counsel
Impairs Representation of Juveniles

Pennsylvania does not have a uniform system for assigning counsel to
accused juveniles. Each county develops its own process without state over-
sight. In one county, for instance, the parent of an accused juvenile must apply
in person at the public defender’s office. Juveniles whose parents fail to apply
are usually assigned counsel moments before the adjudicatory hearing. By con-
trast, in another county, counsel is assigned far earlier—prior to a juvenile’s
intake interview with juvenile probation.

When accused youth request an attorney, guidelines to determine indi-
gence, and, therefore, eligibility for court-appointed counsel, also vary from
county to county. When youth request counsel, some county defender offices
require the parent to complete a form. Unfortunately, this form, designed for
adult indigence determinations, is rarely adapted for juveniles.

In Some Counties, There Are Fundamental Deficiencies in the
Treatment of Juveniles With Limited English Proficiency

The Commonwealth now has substantial communities of recent immigrants
and many of these communities are growing rapidly. Latinos and Latinas are
the largest group of people with limited English proficiency.

Despite the obvious need for culturally sensitive interpretation and written
translation assistance to persons with limited English proficiency, Pennsylvania
has no statewide system for providing interpreter services in court proceedings.
Further, Pennsylvania has no system for certifying the competence of inter-
preters in any language. The absence of both undermines the ability of the Penn-
sylvania court system to determine facts accurately and to dispense justice fairly.

The problem of access to competent interpreter services is especially pro-
nounced in juvenile court, where the child, who is the defendant, is often placed
in the position of interpreting the proceedings for his or her parents.

II1. Barriers to Effective Practice

Unfortunately, excellent representation was not widespread across Pennsyl-
vania. Attorneys candidly disclosed their own ineffectiveness in representing
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accused and adjudicated youth, and in the majority of sample counties, assess-
ment investigators noted widely varying levels of advocacy. What was likewise
apparent from interviews of defense attorneys is that many care deeply about
the youth they represent, but know little about adolescent development and are
not trained to consider degrees of culpability in delinquent behavior. Virtually
every assessment investigator reported that pre-trial, disposition and appellate
advocacy was non-existent in the jurisdictions they visited.

The Level of Defense Advocacy for Accused Youth at
Detention Hearings Was Consistently Poor

One of the more vexing problems at detention hearings is the lack of inquiry
into the sufficiency of the charges against juveniles. In Pennsylvania the purpose of
the detention hearing is to determine, among other things, “whether probable cause
exists that the child has committed a delinquent act.” However, a quarter of juve-
nile defenders reported probable cause findings are not made at detention hear-
ings; and, according to assessment investigators, this was an under-reported figure.

With few exceptions, juvenile defenders were not involved, in any systemic
way, in meeting with county policy-makers (e.g., county commissioners, proba-
tion, court administration) about detention center admissions policies or condi-
tions of confinement. Several defenders were unaware of their detention center’s
daily population or whether it exceeded its licensed capacity. This is particularly
disturbing given that overcrowding in juvenile detention facilities has been a his-
toric problem in some counties. In 2001, 10 of the state’s 23 juvenile detention
facilities had average daily populations that exceeded their licensed capacities.

In Most Counties Defense Counsel Seldom Seek Discovery,
File Pre-Trial Motions or Go to Trial

Public defenders in counties with high volume were seen as knowledge-
able, but also with having too many cases to be adequately prepared. Apart
from discovery requests, only 1% of court-appointed counsel reported regularly
tiling pre-trial motions. Put differently, 99% said they file pre-trial motions (e.g.,
suppression of evidence or violation of Miranda rights) “sometimes,” “rarely,”
or “never.” The most common reason for limited motion practice expressed by
defense attorneys was time constraints, followed by the informality of the process.

At Disposition Hearings, Most Defense Attorneys
Are Not Effectively Protecting Their Clients’ Rights
and Advocating for Their Treatment Needs

Among the self-reported steps taken by juvenile defenders preparing for
disposition hearings, less than half usually prepare witnesses (e.g., the youth or
the youth’s family) for disposition hearings, and the majority (52%) do so
“rarely,” or “never.” Less than one-third of the respondents usually investigate
alternative placements for juveniles at risk of placement. And 20% of defenders
reported not even reading court-ordered evaluations or assessments.

Site visits confirmed that many juvenile defenders are unfamiliar with vari-
ous disposition programs to which their clients are referred, their goals and
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philosophies, the funding mechanisms that drive them, and their record of
effectiveness with various kinds of offenses. With two notable exceptions, no
person in the defender offices we visited had toured juvenile disposition pro-
grams outside their locales to speak with program operators or youth.

The quality of attorney representation at dispositions for court-involved
youth in need of therapeutic intervention is especially vexing. The non-adver-
sarial nature of the juvenile defenders” in-court relationships with probation
deserves special mention. With few exceptions, defenders did not challenge the
accuracy, credibility, and weight of probation reports for juveniles needing
mental health treatment, drug and alcohol dependent youth, or youth adjudi-
cated delinquent for arson or sex offenses.

Post-Disposition Representation of Adjudicated
Youth Is Virtually Non-Existent

The quality of representation for committed youth is also minimal. In Penn-
sylvania, juvenile courts must hold routine disposition review hearings to keep
track of juveniles placed in residential facilities. Of the 40 public defender
offices that confirmed representing youth at disposition reviews, only 9% usu-
ally interview the youth before the hearing, while slightly more usually review
the treatment reports (26%), and 15% routinely interview probation officers
before the review hearing. None of the respondents routinely interview treat-
ment staff. With one exception, no one from these offices writes, telephones or
visits committed youth. “We don’t have the time or budget, so we rely on juve-
nile probation to visit clients and report to the court,” said one defender.

The failure of attorneys to be present and prepared for review hearings for
committed youth is a serious problem. Attorneys simply do not monitor their
clients’” progress in programs or institutional placements, assure that the serv-
ices ordered by the courts are provided, or confirm that conditions in programs
and institutions are lawful.

Appeals from juvenile delinquency dispositions are rare in Pennsylvania.
Like adult criminal appeals, most juvenile appeals are brought by the county
public defender’s office or its equivalent. However, although 68% of defender
offices with caseloads in excess of 20 did not file a single appeal on behalf of
adjudicated juveniles, the same organizations file many appeals for their adult
clients. In 2001, the Pennsylvania Superior Court—the intermediate appellate
court—issued seven published opinions reviewing challenges brought by adju-
dicated youth. The same court issued approximately 150 published opinions
reviewing challenges to criminal court convictions and sentences. Moreover,
the Superior Court issued almost 30 decisions in habeas petitions brought by
adults challenging terms and conditions of their confinement under the post-
conviction relief act, and issued none in juvenile matters.

Kids are Different: Juvenile Defense Work is Rarely Informed
by Knowledge of Adolescent Development

An extraordinarily high number of children in the juvenile justice system
have mental health or learning needs that affect their ability to assist defense
counsel. Moreover, children grow, develop, and learn at different rates: twelve-
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year-olds are different from 16-year-olds. However, training for defenders
about mental health or adolescent development is relatively non-existent. Eight
of ten lawyers in public defender offices reported receiving no training about
child development, despite common knowledge that having children as clients
poses particular challenges.

There are no delinquency-exclusive training programs for juvenile defenders
across the state, although Pennsylvania lawyers are annually mandated by the
state Supreme Court to participate in Continuing Legal Education (CLE). The
Pennsylvania Bar Institute, the leading provider of CLE programs, offers a semi-
annual training about child advocacy, but this is directed primarily at depend-
ency court practice. Significantly, the ABA Juvenile Justice Center developed a
training curriculum that applies the findings of adolescent development research
to practice issues, but Pennsylvania has no delivery system for the curriculum.

Several areas of training for juvenile defenders suggested by assessment
investigators and noted routinely in interviews with judges and probation
officers include interviewing and counseling court-involved adolescents;
understanding mental health assessments and treatment; drug and alcohol-
dependent juveniles; and basic and special education.

IV. Barriers to Fairness
Remnants of Parens Patriae Prevents Fair Adjudicatory Hearings

More than three decades after In re Gault guaranteed that juvenile courts
would provide meaningful hearings to youth, many children do not receive fair
trials. Assessment investigators identified several aspects of the adjudicatory
hearing as compromising justice: decision makers routinely review youth’s
school records or probation officers” social reports prior to or during trial;
defense counsel do not insist on adherence to rules of evidence or proof
“beyond a reasonable doubt” for adjudication; and, hearings are often too brief,
too confused, or too treatment oriented.

Over-Dependence on Juvenile Probation Undermines Fairness

While assessment investigators interviewed many competent and caring
probation officers, the system’s over-dependence on their role has tipped the
scales toward a “best interest” system in delinquency cases in lieu of a system
that demands the Commonwealth prove its case. Interestingly, several chief
juvenile probation officers interviewed acknowledged their undue influence
with judges, prosecutors, youth and families. These same leaders appreciated
the adversarial framework because it “preserved balance” and “checked” their
power. But, inadequate representation of juveniles by defense counsel distorts
that influence, making it bigger than it should be.

CONCLUSIONS AND RECOMMENDATIONS

To guarantee fair and effective representation to all juveniles through all
phases of the delinquency process, the Commonwealth, including its judicial
districts and counties, must increase resources for juvenile defenders and
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improve quality of representation at detention, trial, disposition and post-
disposition. Moreover, juvenile defenders must become more proactive in
addressing systemic juvenile justice issues across the Commonwealth of Penn-
sylvania. The conclusions below are followed by specific recommendations to
the relevant entities charged with the responsibility of providing just and fair

treatment to Pennsylvania’s youth.

The Commonuwealth, judicial districts and counties should ensure
that sufficient resources are available to increase the number of attor-
neys representing juveniles in delinquency proceedings and increase
the availability of non-lawyer support—including, paralegals, social
workers, investigators and experts.

The juvenile defense system should receive sufficient funds to
adequately compensate court-appointed counsel. It is in children’s
interests that their attorneys be paid enough to do their jobs.

Attorneys representing youth in delinquency proceedings should
receive training in trial advocacy skills, as well as comprehensive and
on-going training on: adolescent development; communicating with
adolescent clients, witnesses and victims; elements of effective treat-
ment programs, especially for youth with special needs; evaluating
youth competence; and representation in collateral legal matters
including child welfare, education and mental health.

Caseloads should be low enough to permit every attorney to offer
prompt, full and effective counseling and representation to each client.
Caseloads must be fixed at levels which will not compel lawyers to
forgo investigations required in both contested and uncontested cases,
to be less than diligent in preparation for trial, or to cease representa-
tion at disposition.

Courts and state/county bar associations should use their authority to
adopt, or urge the adoption of the IJA/ABA Juvenile Justice Standards
for representation of delinquent youth in juvenile court.

Juvenile defenders should increase their communication with their
counterparts across the state about juvenile court practice.

Commonwealth

The Executive Branch Should:

a) Adopt the recommendation in the 2003 Final Report of the Penn-

b)

sylvania Supreme Court Committee on Racial and Gender Bias in
the Justice System to establish an independent, state-level Indigent
Defense Commission to oversee the delivery of defense services,
including juvenile defense, and promulgate uniform, effective min-
imum standards.

Through the Pennsylvania Department of Public Welfare (DPW),
clarify that counties can seek state reimbursement through the
needs-based budgeting process for the cost of court-appointed
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counsel for delinquent youth. DPW should also develop guidelines
for county juvenile courts to work with their county Children and
Youth Service agency administrators to include court-appointed
counsel fees and related services in the annual county needs-based
budget. DPW should clarify that there are circumstances in which
IV-E administrative costs would be available for eligible delinquent
youth.

¢) Through DPW, regularly communicate with juvenile defenders
about the performance of public and private provider services to
delinquent youth. DPW should notify juvenile defenders of public
and private delinquency programs operating under provisional
licenses.

d) Through the Pennsylvania Commission on Crime and Delin-
quency, continue and expand the availability of juvenile defense
capacity building grants.

e) Through the Juvenile Court Judges” Commission (JCJC), continue
to encourage juvenile court judges to provide community leader-
ship by participating in the county budget process to advocate for
sufficient funding for indigent juvenile defense.

f) Through JCJC’s Center for Juvenile Justice Training and Research,
include juvenile defenders in training programs for juvenile court
judges and probation officers.

The Supreme Court of Pennsylvania Should:

a) Adopt standards for defense attorneys representing children in
delinquency proceedings that establish guidelines for maximum
caseloads and minimum compensation levels, allowing counsel to
perform in a competent manner.

b) Direct the Administrative Office of Pennsylvania Courts to track
and publish the scope and frequency of delinquency appeals, sepa-
rate from the appellate docket for adult criminal matters.

¢) Adopt the recommendations of the Juvenile Court Procedural
Rules Committee for statewide rules of practice and procedure for
juvenile court practice to the extent that they are consistent with
the findings of this report.

Counties

Juvenile Courts Should:

a) Ensure that no juvenile goes unrepresented at any stage of the juve-
nile court process, and presume the indigence of children for the
purposes of appointment of counsel.

b) Take leadership to ensure that counsel representing juveniles are
appropriately trained and adequately compensated and that mini-
mum standards are met. Judges should raise the overall quality of
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representation of the attorneys who appear before them by
demanding that they meet the IJA/ABA Juvenile Justice Standards.

¢) Sponsor cross-discipline trainings for the county’s juvenile justice
professionals—including judges, prosecutors, defenders and pro-
bation staff—that apply the findings of adolescent development
research to practice issues confronted by these juvenile court prac-
titioners.

Juvenile Probation Officers Should:

Be responsive to the inquiries of juvenile defenders and engage juvenile
defenders in regular, on-going communication throughout the delinquency
process—from intake to post-disposition review.

Public Defender Offices Should:

a) Negotiate contracts with county commissioners and/or judicial
districts that permit them to refuse to accept cases that rise above
their capacity to provide prompt, full and effective counseling to
each client.

b) Ensure that juvenile defenders have the resources available to
investigate and prepare cases properly from commencement
through appeal, including access to needed social workers, investi-
gators, experts and interpreters.

c) Ensure that all juvenile defenders receive regular, on-going and
comprehensive training and supervision.

d) Encourage attorneys to specialize in juvenile defender work and
eliminate any promotional or other office policies that act as barri-
ers to remaining in such work.

e) Develop a strong post-disposition practice by: remaining actively
involved after disposition to ensure that juveniles receive appropri-
ate treatment services; take steps to improve unacceptable and
unlawful conditions in facilities where clients are confined; and
counsel juveniles on the full extent of their post-trial rights and
responsibilities.

f) Maintain accurate data on caseloads, outcomes and other juvenile
justice information essential to effective planning and evaluation of
services.

g) Participate in national and statewide associations such as the
Northeast Regional Defender Center (of the National Juvenile
Defender Center) or the Pennsylvania Association of Criminal
Defense Lawyers (PACDL) to exchange information about a vari-
ety of juvenile topics, including other defender assessments and
the performance of various public and private treatment programs
for delinquent youth.



Executive Summary

The Pennsylvania and Local Bar Associations Should:

Become advocates for indigent defenders representing accused and adju-
dicated youth by supporting the above recommendations and by adopting
policies that will promote their implementation.
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INTRODUCTION

This assessment of access to counsel and quality of representation in Penn-
sylvania delinquency proceedings is part of a national undertaking to review
indigent defense delivery systems and to evaluate how effectively attorneys in
juvenile court are fulfilling constitutional and statutory obligations to their
clients. This study is designed to provide information about the role of defense
counsel and the delinquency system, identify structural or systemic barriers to
more effective representation of youth, identify and highlight promising prac-
tices within the system, and make viable recommendations for ways in which
to improve the delivery of defender services for youth in the justice system.

There has never been a comprehensive statewide study of indigent juvenile
defense services in Pennsylvania, but the Pennsylvania Supreme Court Com-
mittee of Racial and Gender Bias in the Justice System recently reported serious
quality deficiencies for criminal defense services and severe under-funding of
public defender services. Pennsylvania, South Dakota and Utah are the only
three states that provide no state funds to ensure that indigent individuals—
adults and juveniles—are afforded adequate defense services. In the absence of
state support and oversight, counties alone bear the responsibility for providing
these services.

Counsel’s Role in Ensuring Due Process

At their best, lawyers are more than just legal advocates; they are problem-
solvers with the skills and tools to help connect their clients and their fami-
lies with needed services and support before, during and after legal hearings
that focus attention on a child. They are able to develop rapport with the
child, explain the legal process in a developmentally appropriate way, and
provide the court and involved agencies with the child’s unique perspective,
remaining in the case while other adults may come and go. The child’s lawyer
may become the only consistent institutional memory of the minor’s case,
having a broad view of the child’s history and legal needs."

13



14

Young people are liable

to overestimate their

own understanding of a
situation, underestimate
the probability of negative
outcomes, and make
judgments based on
incorrect or incomplete
information.

In addition to protecting
the liberty interests of their
accused clients, well-
trained and well-resourced
defenders also enhance the
overall functioning of the
juvenile justice system.

PENNSYLVANIA

Lack of legal counsel is particularly devastating to children who cannot
express their own views and may not fully understand the decisions they are
making. Children and adolescents are not just little adults. Although young
people can approach decisions in a manner similar to adults under some cir-
cumstances, many decisions that juveniles make involve unfamiliar tasks,
choices with uncertain outcomes, and ambiguous circumstances. Young people
are liable to overestimate their own understanding of a situation, underestimate
the probability of negative outcomes, and make judgments based on incorrect
or incomplete information. Although adults are also prone to these mispercep-
tions, juveniles’ lack of experience increases their vulnerability.

Further, even juveniles who are represented may have lawyers who are not
sufficiently knowledgeable about their developmental and linguistic limita-
tions to communicate effectively with them. Lawyers may actually compromise
the client’s case by arguing against the child’s own wishes or by failing to con-
vey the juvenile’s perspective to the court, providing the child with only the
illusion of representation.

Recent legislative trends at the state and federal levels have exacerbated the
problems associated with inadequate representation. In 1995, Pennsylvania
adopted amendments to the state’s Juvenile Act, 42 Pa. Cons. Stat. § 6301 et seq.
(the Act), which significantly altered the operation and purpose of Pennsyl-
vania’s juvenile courts. Juveniles in Pennsylvania’s delinquency system are
now subject to increasingly harsher penalties at younger and younger ages, and
the protections afforded by judicial discretion, procedural requirements and
confidentiality have been eroded. The impact of juvenile court adjudication can
be long lasting. Some of the collateral consequences youth face in the short term
include transmission of delinquency information to a child’s public or private
school, and, in some instances, transfer of a juvenile to a disciplinary school.?

In addition to protecting the liberty interests of their accused clients, well-
trained and well-resourced defenders also enhance the overall functioning of
the juvenile justice system. With the extraordinarily high number of youth in
the justice system with mental health or special learning needs, defender assis-
tance in suggesting effective treatment programs and monitoring the adequacy
of rehabilitative services is essential. A number of studies of youth in the juve-
nile justice system have found psychiatric disorders to be three to five times
higher than in the general population of young people. Many children and ado-
lescents in the juvenile justice system have faired poorly in school and have sig-
nificant educational needs.

Moreover, defense representation at disposition and post-disposition can
ensure that youth fully understand and participate in all phases of the justice
system, including rehabilitation. “The [adjudicated] child who feels that he has
been dealt with fairly and not merely expeditiously or speedily as possible will
be a better prospect for rehabilitation.”

Gault and Its Impact on Efforts to Ensure Due
Process in Delinquency Proceedings

In a series of cases decided more than thirty years ago, the United States
Supreme Court recognized a juvenile’s right to be tried fairly,* including the
right to the assistance of counsel to submit a defense. In the most sweeping of
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these cases, In re Gault,” Gerald Gault was brought before a juvenile court judge
without notice of the charges against him and without a lawyer. His accuser—
his neighbor—never appeared in court, but testimony was given by the arrest-
ing officer, who described what the neighbor had told him. Gault was charged
with making lewd phone calls.

For an offense for which an adult could have received a fine of not more
than fifty dollars or more than two months in jail, the juvenile court committed
Gerald Gault to the Arizona State Industrial School for up to six years. He chal-
lenged his adjudication of delinquency, and the U.S. Supreme Court held that
the Fourteenth Amendment’s Due Process clause applied to children. The
Court held that in the context of adjudications of delinquency, children were
persons within the meaning of the Fourteenth Amendment, and that no state
could deprive them of liberty without due process of law. This meant that at
trial juveniles had a right to notice of the charges, a right to counsel, and a right
to confront witnesses against them.

In establishing a constitutional right to appointed counsel for juveniles, the
Supreme Court rejected arguments that probation officers or the juvenile court
itself could appropriately represent a child. Given the “awesome prospect” of
incarceration up to the age of majority, the Court found that an accused juvenile
is entitled to an attorney “to make skilled inquiry into the facts, to insist upon
the regularity of the proceedings, and to ascertain whether he has a defense and
to prepare and submit it.”* In addressing the argument that bringing lawyers
into juvenile proceedings would destroy the informality of the proceedings, the
Court turned to the Report of the President’s Commission on Law Enforcement
and the Administration of Justice, The Challenge of Crime in a Free Society (1967):

Informality is often abused. The juvenile courts deal with cases in which
facts are disputed and in which, therefore, rules of evidence, confrontation of
witnesses, and other adversary procedures are called for.... [[Juveniles often
need the same safequards that are granted to adults. And in all cases children
need advocates to speak for them and guard their interests, particularly when
disposition decisions are made. It is the disposition stage at which the oppor-
tunity arises to offer individualized treatment plans and in which the danger
inheres that the court’s coercive power will be applied without adequate
knowledge of the circumstances.

Fears also have been expressed that the formality lawyers would bring into
juvenile court would defeat the therapeutic aims of the court. But informal-
ity has no necessary connection with therapy ...

Congress expressed similar concern over the need to safeguard children’s
rights when it enacted the Juvenile Justice and Delinquency Prevention Act
(JJDPA) in 1974.* The Congressional statement of findings specifically observed
that “understaffed, overcrowded juvenile courts, probation services, and cor-
rectional facilities are not able to provide individualized justice or effective
help.” The JJDPA created the National Advisory Committee for Juvenile Justice
and Delinquency Prevention (NAC) to develop national juvenile standards.
The resulting Standards for the Administration of Juvenile Justice" required
that children be represented by counsel in all proceedings arising from a delin-
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quency action, beginning at the earliest stage of the decisional process. In 1980,
the Institute for Judicial Administration/American Bar Association (IJA/ABA), Joint
Commission on Juvenile Justice Standards also promulgated extensive standards.
They called for representation of children in all stages of delinquency proceed-
ings and they defined the role of counsel. The IJA/ABA Standards Relating to
Counsel for Private Parties are attached as Appendix C.

When Congress reauthorized the JJDPA in 1992, it re-emphasized the
importance of lawyers in juvenile delinquency proceedings. The “Congres-
sional Findings and Declaration of Purpose” in the reauthorization noted the
inadequacies of prosecutorial and public defender offices to provide individu-
alized justice or effective assistance. Moreover, Congress added that a purpose
of the Act is “to assist State and local governments in improving the adminis-
tration of justice and services for juveniles who enter the system.” Also embed-
ded in the reauthorization were the seeds of a nationwide assessment strategy.

In the fall of 1993, the American Bar Association Juvenile Justice Center, in
conjunction with the Youth Law Center and Juvenile Law Center, received
funding from the federal Office of Juvenile Justice and Delinquency Prevention
to initiate the Due Process Advocacy Project. The intent of the project was to
build the capacity and effectiveness of juvenile defenders through increasing
access to lawyers for young people in delinquency proceedings and enhancing
the quality of representation those lawyers provide. As part of the Due Process
Advocacy Project, the collaboration produced A Call for Justice: An Assessment of
Access to Counsel and Quality of Representation in Delinquency Proceedings" in
1995, which was the first national assessment of the state of representation
of youth in juvenile court and an evaluation of training, support, and other
needs of practitioners. Since that time, juvenile defender assessments have been
conducted in Georgia, Kentucky, Louisiana, Maryland, Montana, North
Carolina, Ohio, Texas, Virginia, and Washington to analyze state-specific
policies and practices. Several other states are in the preliminary stages of the
assessment process.

Methodology for Pennsylvania Assessment

In the spring of 2002, Juvenile Law Center, in conjunction with the Ameri-
can Bar Association Juvenile Justice Center and the Northeast Juvenile
Defender Center, received funding from the Pennsylvania Commission on
Crime and Delinquency to study the capacity and effectiveness of lawyers for
young people in delinquency proceedings in Pennsylvania.”

Pennsylvania provides no state funding and oversight of the indigent
defense system. It has no uniform central statewide data collection on indigent
defense, and keeps no centralized records of indigent defense expenditures and
caseloads. Juvenile Law Center, therefore, attempted to gather such information
by designing and distributing a survey that asked defense attorneys a broad
range of questions related to the delivery of indigent defense services for
accused or adjudicated children and youth. The 70-question survey was distrib-
uted to lawyers in every Pennsylvania county, reaching approximately 450
juvenile defenders. Along with hundreds of court-appointed attorneys, every
public defender office received a survey. The text of the survey is available
through Juvenile Law Center and is available on-line at www.jlc.org.
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Although survey responses were received from 58 of 67 counties, including
50 county defender offices, there was great variance in the quality of data. See
Appendix A, State Chart 1. Taken as a whole, the survey responses drew profiles
of how legal representation is provided to a large percentage of children in the
delinquency system in Pennsylvania and of the variations by county. From the
responses, we collected information concerning the following;:

Organization and Staffing — the number of public defenders, paralegals,
legal secretaries, social workers, investigators and other support staff; the
assignment of lawyers and staff to juvenile matters; the juvenile unit.

Caseloads — the number of juvenile cases handled by the public defender
in a given year (however, many offices failed to provide this information
because they have no mechanisms in place to track caseloads), and the
impact caseload size has on the program’s ability to represent juveniles
effectively.

Waiver — the number of juveniles who waive the right to counsel and the
circumstances under which such waivers occur.

Duration and Scope — whether attachment of counsel continues through
adjudicatory hearings to disposition hearings, disposition review hear-
ings, and appellate proceedings.

Training — the availability of various types of training for juvenile defend-
ers and the adequacy of the available training.

Language Access — the availability of juvenile defenders to communicate
with non-English speaking clients.

Resources — the resources available to juvenile defenders, especially com-
pared with prosecutors.

Barriers to Representation — defender views on factors within the system
they believed hinder their ability to provide representation to juvenile
clients.

Juvenile Law Center and its investigators then gathered on-site qualitative
and quantitative data from a cross-section of 17 of the Commonwealth’s 67
counties: Allegheny, Berks, Blair, Bucks, Cambria, Dauphin, Erie, Franklin, Lack-
awanna, Lancaster, Lehigh, Monroe, Montgomery, Philadelphia, Potter, Tioga,
and Venango. See Appendix A, State Chart 2. The sites included five of Pennsyl-
vania’s six most populous counties; twelve others that were selected on the basis
of population size, demographic diversity, percentage of minority population,
poverty rates, and crime rates. The sample sites were also representative of the
Commonwealth’s three geographic regions—East, Central and West.

Teams of investigators visited each of the 17 counties to conduct interviews
(pursuant to standardized protocols), observe judicial proceedings and gather
documentary evidence. The focus of these observations was on the role of
defense counsel. Investigators interviewed and talked with judges, juvenile
public defenders, court-appointed counsel, district attorneys, court personnel
and administrators, probation personnel and administrators, case managers,
mental health experts, school resource officers, detention center personnel and
administrators, service providers, key stakeholders, policy advocates, children
and parents.
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The teams also observed court proceedings, toured facilities, and—to the
extent possible—collected statistical and documentary evidence. When neces-
sary, follow-up phone calls were made to gather additional or clarifying infor-
mation. The site visits to Pennsylvania counties complemented and enhanced
the written surveys. The visits were not intended to evaluate specific courts or
individuals—and none are identified, with two exceptions. First, promising
models and practices are identified. Second, some specific sites are identified
when presenting publicly-available data collected outside the process of site
visits, particularly when there is waiver of counsel or high caseloads.” Assess-
ment staff also conducted a literature review of all studies relevant to indigent
defense services and a review of pertinent case law on these matters.

Presentation of Findings

This report focuses on the provision of juvenile defense services to poor
children and youth in Pennsylvania. We begin with an explanation of the status
of youth in the juvenile justice system to convey basic demographics and sec-
ondary data important to the report’s context. Chapter One provides an
overview of Pennsylvania’s juvenile justice system. Chapter Two presents
information on the role and responsibilities of defense counsel in delinquency
proceedings. Chapter Three details the findings of the assessment and discusses
issues and systemic barriers facing the juvenile defender system. Chapters Four
and Five highlight promising defense strategies and offer recommendations for
improving Pennsylvania’s system of indigent juvenile defense.



CHAPTER ONE

Pennsylvania’s Juvenile Justice System

Statistical Overview & Trends

Pennsylvania is the sixth largest state, with about 12.2 million people.™
Children under the age of 18 make up nearly 25% of the population (3,050,000).
Of the total youth population 85% are white (2,592,500), 13% are African-
American (396,500), 4% are Hispanic (122,000), and 2% are Asian (61,000)."

Data from the Pennsylvania State Police and the Pennsylvania Juvenile
Court Judges” Commission’s Disposition Reports for the five-year period from
1997 through 2001 provide a broad picture of juvenile crime and case process-
ing in Pennsylvania:

* Total juvenile dispositions have risen. From 1997 to 2001, the number

of juvenile court dispositions increased by 16.1%—from 36,593 in
1997 to 42,486 in 2001. Delinquency dispositions vary by county.
See Appendix A, State Chart 3. About 1 in 4 juvenile court disposi-
tions in Pennsylvania consists of probation supervision. About 1 in
10 involves placement in a residential facility.

* Juvenile arrests have declined in recent years, both in absolute terms and
as a proportion of all arrests. Annual juvenile arrests decreased 16.2%
during the 1997-2001 period, from 122,019 in 1997 to 102,209 in
2001. In 1997, juvenile arrests represented 27.6 % of all arrests,
while by 2001 the proportion had fallen to 23.4%.

* Violent arrests have decreased. From 1997 to 2001, annual juvenile
arrests for violent crimes—murder, non-negligent manslaughter,
forcible rape, robbery and aggravated assault—decreased form
5,308 to 4,720.

* Juvenile drug offenses have increased. Juvenile arrests for offenses
involving the sale or possession of drugs defied the larger trend,
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rising 29.2% during the 1997-2001 period, from 5,319 in 1997 to
6,873 in 2001. Juvenile dispositions in which a drug offense was the
most serious substantiated charge, rose from 3,239 to 4,118 during
the same period, an increase of 27%.

*  Secure detention admissions have risen. Admissions to secure juvenile
detention increased by 16.7 % during the period of 1997 to 2001,
from 17,506 in 1997 to 20,421 in 2001. Philadelphia alone accounted
for about 30% of the state’s total detention admissions in the
latter year.

* Juvenile court dispositions in Pennsylvania’s juvenile justice system
primarily involve males. In 2001, males accounted for 79.2% of all
juvenile court dispositions, 83.8% of probation dispositions, 89.7%
of dispositions involving placement, and 97.9% of transfers to
criminal court.

* Demographics. The majority of juvenile court delinquency disposi-
tions in 2001 involved white children (53.4%) followed by African-
American children (34.6%), Hispanic children (7.2%) and Asian
children (.7%).

Pennsylvania’s Juvenile Act

The Pennsylvania Juvenile Act, 42 Pa. Cons. Stat. § 6301 et seq. (the Act),
governs proceedings for state involvement in the lives of children accused of
criminal acts. Over the last thirty years, amendments have been enacted that in
general increase consequences for delinquent behavior. These include: author-
izing fingerprinting and photographing of juveniles (1980); relaxing confiden-
tiality restrictions related to the records of some categories of juvenile offenders
(1981, 1986, 1989); and prohibiting “consent decrees”—a period of community
supervision without an adjudication of delinquency—without the district attor-
ney’s consent (1986).

The Act took its present shape in 1995 when the General Assembly
amended it to place greater emphasis on public safety and greater accountabil-
ity on adjudicated youth. These amendments altered the purpose clause by
requiring additional “attention to the protection of the community [and], the
imposition of accountability for offenses committed,” and also required atten-
tion to “the development of competencies to enable children to become respon-
sible and productive members of the community.”"* The amendments further
relaxed confidentiality restrictions, opening juvenile proceedings to the public;”
required disclosure of juvenile court adjudications, dispositions and related
information to a child’s school,” and required certain juveniles aged 15 and
older to be charged in adult criminal court if they commit certain crimes enu-
merated in the Act.”

The Delinquency Process

Lawyers for children have a role to play from arrest until the case ends.

¢ Intake—Juvenile offenders come to the attention of the juvenile
court in a variety of ways, the most common of which is police
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referral to a county juvenile probation officer.” At that point the Lawyers for children
probation officer can release the youth to his or her own parents or have a role to play from
other responsible adults or place the youth in a juvenile detention the time of arrest until
facility. Once in detention the juvenile must be accorded a hearing the case ends.

within 72 hours to determine if probable cause exits to believe the
youth is delinquent and if further detention is warranted.”

Informal Adjustment & Consent Decrees—Prior to the filing of a
delinquency petition, a probation officer meets with the accused
youth and may refer that youth and his family for counseling or
other assistance, or prescribe other informal action with a view to
an “informal adjustment.”” With the consent of the prosecutor, the
juvenile court can also enter a consent decree to resolve the case at
any time prior to adjudication. Under a consent decree, the court
suspends the proceedings against the juvenile, typically placing
the juvenile under parental supervision.”

Adjudication—At the adjudication hearing (trial), a judge has a
range of options that include adjudicating the youth as a delin-
quent, dismissing the case, or continuing the case in anticipation of
dismissal contingent on the youth voluntarily attending counsel-
ing, paying restitution, or other such condition. When the court
tinds that a youth is “delinquent,” it has concluded that the youth
committed a crime and is in need of treatment, supervision or reha-
bilitation.*

Disposition—If the juvenile is found delinquent, the court will hold
a disposition (sentencing) hearing to determine the most appropri-
ate treatment, generally after receiving a predisposition report
from the offender’s probation officer. The predisposition report
should address the best way to protect the public while meeting
the youth’s needs.

The Act allows judges to choose from a range of disposition alter-
natives. The judge can order any service or program that would be
available to dependent (abused or neglected) children. It can also
order: probation with conditions; commitment to a private institu-
tion; commitment to a state-operated institution; community serv-
ice; or payment of fines, costs or restitution as appropriate for
rehabilitation.

In the case of commitment to an institution, the Act authorizes an
initial commitment of no more than 4 years.” The initial commit-
ment may be extended or modified if the court finds that doing so
would effectuate the original purpose of the commitment order,
but may not extend beyond the youth’s twenty-first birthday. The
court must hold a disposition review hearing every nine months.”

Release from Jurisdiction—A juvenile may be released from jurisdic-
tion of the juvenile court at any time by the committing court.
When the youth turns 21, the jurisdiction of the juvenile court ter-
minates if the juvenile has not been released prior to that time.”
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Private and Public Treatment Programs for Delinquent Youth

* Private Treatment Providers—In Pennsylvania, the majority of adju-
dicated youth receive court-ordered treatment services from the
private sector. More than 500 private operate providers operate
programs for delinquent youth, including secure and non-secure
residential placement programs, staff-secure group homes, day
treatment, alternative schools, shelter-care, foster care, wilderness
programs, specialized mental health and drug and alcohol, and sex
offender treatment programs. All privately operated programs are
inspected, licensed and regulated by the Department of Public Wel-
fare, but it is county Children and Youth Service agencies (CYS)
that enter into contracts with private providers used by juvenile
courts. Placements in private residential programs accounted for
85% of all placements ordered by Pennsylvania juvenile courts in
2001 (3,652). Most private providers are in-state, but a substantial
number of juveniles are also sent to providers out-of-state.

o State-Operated Institutions—The Pennsylvania Department of Pub-
lic Welfare administers and manages a network of Youth Develop-
ment Centers, Youth Forestry Camps, and Secure Treatment Units.
There are a total of 13 such state facilities, 5 of which are operated
for the state by private contractors, with an overall capacity of 769
beds (532 secure and 237 non-secure, including an 18-bed commu-
nity re-entry program and a 64-bed facility for females). In 2001,
the court made 473 commitments to state-operated institutions,
representing 11% of all placements.

The secure care programs are designed for serious juvenile offenders, many
of whom have histories of unsuccessful placements in other facilities. Special-
ized services are available for sex offenders, substance abusers, emotionally dis-
turbed and developmentally delayed offenders and offenders with dual
(mental health and substance abuse) diagnoses. Secure care facilities have
perimeter fencing, physical security mechanisms for internal control and high
staff-to-offender ratios.

Basic Structure & Funding of the Juvenile Justice System

In marked contrast with centralized, “top-down” systems found in other
states, Pennsylvania’s juvenile justice system is highly decentralized. It is
largely operated by county governments which use a diverse mix of more than
500 private delinquency service providers to supplement public programs. The
county juvenile court is responsible for adjudicating the juvenile offender,
determining appropriate dispositions and ordering rehabilitative services.

County Roles and Responsibilities

¢ Juvenile Courts—County courts of common pleas are the heart of
the juvenile justice system. These courts are courts of general juris-
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diction and hear civil and criminal matters. Although Pennsylvania
has 67 counties, several have combined judicial districts; therefore,
there are 60 common pleas courts, which have from one to 95
judges. There is great regional variance in how juvenile justice is
administered.

Every court of common pleas has designated a judge or judges for
juvenile cases. Statewide, there are approximately 100 juvenile
court judges. Larger counties tend to have permanent “juvenile
divisions” of the common pleas courts, while smaller ones merely
hold regularly scheduled “juvenile days.” Juvenile courts are
responsible for adjudication (trial) and disposition (sentencing) in
juvenile cases. There are currently no statewide rules governing
juvenile court procedure and practice in Pennsylvania. Local rules,
specific to each county, govern juvenile court practice.”

Juveniles have a right to appeal final juvenile court orders to the
Superior Court of Pennsylvania. A subsequent appeal to the
Supreme Court of Pennsylvania from a decision of the Superior
Court is discretionary.

Juvenile Probation—County juvenile probation officers in Pennsyl-
vania serve as the primary points of contact with court-involved
youth from intake through case termination. Pennsylvania has
almost 1,500 juvenile probation officers, all working under the
county’s chief juvenile probation officer, who is appointed by the
juvenile court. They are responsible for initial screening, predispo-
sition investigation and recommendations to the court, probation
supervision, and “aftercare” or post-commitment supervision. In
many counties, they are also responsible for victim services.

County Children and Youth Agencies—County Children and Youth
Services (CYS) provide and pay for the county share of services
that juvenile courts order. CYS develop the county’s budget for
delinquency services. Each CYS agency enters into contracts with
the private treatment providers used by their county’s juvenile
courts. CYS agencies are reimbursed by the state for portions of
these expenditures. See, “Act 148” Funds below.

Indigent Defense in Pennsylvania—Youth are entitled to legal repre-
sentation “at all stages” of delinquency proceedings.” Pennsylva-
nia delegates indigent defense to individual counties,” which
provide defense services to people unable to afford counsel
through local public defender offices. Each public defender office is
county-funded, with no financial assistance from state government
or programmatic oversight at the state level.

By statute, each county (by its county executive or commissioners)
is required to appoint a public defender. The relevant statutory
authority for the operation of public defender offices provides:

(County) Council shall appoint a Public Defender, learned
in the law and admitted to the practice of law in the Com-
monwealth, who shall exercise those powers and duties
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assigned and/or granted to this office by law, this
charter, or by ordinance;

The Public Defender may appoint such number of assis-
tants, including a first assistant, to assist him in the dis-
charge of his duties. The Public Defender shall determine
the number of assistants who shall perform on a full-time
basis; and

The Public Defender shall prepare annual budget requests
based on staffing and compensation levels which support
full-time operations to the extent required, subject to the
budgetary approval of Counsel. The Public Defender may
employ part-time assistants.”

Pennsylvania law offers no further guidance to counties on how
their public defender office is to be structured. In addition to public
defenders, indigent defendants may be represented by court-
appointed counsel, if the public defender has a conflict of interest.
The county also provides funding for all court-appointed counsel.

Detention Centers—There are 23 secure juvenile detention facilities
in Pennsylvania that take temporary custody of juveniles awaiting
adjudication, disposition or placement. Some house only youth
from their own counties, and others serve regional areas. With
a combined total of 761 beds, these 23 facilities had 20,410
admissions in 2001, with a median length of stay of 10 days.” On an
average day in 2001, eight detention centers exceeded their
licensed bed capacities.”

State Roles and Responsibilities

The state’s roles and responsibilities relating to indigent defense are encom-
passed within three executive branch offices: the Department of Public Welfare,
the Pennsylvania Commission on Crime and Delinquency, and the Juvenile
Court Judges” Commission. Each has responsibilities for various aspects of the
Commonwealth’s justice system, but none has sole accountability for policy,

planning and evaluation of total system performance.

Pennsylvania Department of Public Welfare—DPW has three primary
responsibilities in the justice system. It licenses and regulates delin-
quency treatment programs and advises juvenile courts regarding
institutional placements. Second, it also operates 13 state facilities
for delinquent youth. Third, it provides federal and state funds to
counties to partially reimburse them for the services provided to
delinquent youth.

Pennsylvania Commission on Crime and Delinquency—PCCD admin-

isters state and federal funding streams addressing crime and
delinquency. The Juvenile Justice and Delinquency Prevention
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Committee (JJDPC) is a state advisory group that provides advice
and recommendations to the Governor’s Office, the General
Assembly and PCCD’s Board of Directors, about juvenile justice
policy. In addition to facilitating statewide policy recommenda-
tions, JJDPC directs the distribution of approximately $24 million
of various federal and state funding streams designated for juve-
nile justice projects and delinquency programs.

* Juvenile Court Judges” Commission—JCJC is a statutorily-created
body that collects and disseminates Pennsylvania juvenile court
statistics, establishes administrative and procedural standards for
juvenile courts, and sets personnel practices and employment stan-
dards for juvenile probation departments. The Commission’s nine
judge-members are nominated by the Chief Justice of the Pennsyl-
vania Supreme Court, are appointed by the Governor for three-
year terms, and are served by a permanent staff which provides
consultant services to the Commonwealth’s 67 counties on matters
ranging from the efficiency of administrative procedures to pro-
gram development. On-site consultations and evaluations are con-
ducted at the request of counties.

Juvenile Justice Funding*

Most Pennsylvania juvenile justice system costs come from a mix of federal,
state and county dollars. County shares are determined by a detailed schedule
of state reimbursements laid out in the Public Welfare Code.” As is discussed
more fully below (“Act 148” Funds), the state allocates to each county an
amount, determined through the “unified needs-based budgeting process,” for
services to delinquent children and youth.

In addition to federal dollars, the principal sources of funding for juvenile
justice in Pennsylvania come from:

o “Act 148" Funds—Under the Public Welfare Code, the state pro-
vides reimbursement for some of the costs of county-purchased
services for juveniles, including day treatment, counseling, foster
and institutional care, and detention. Act 148 reimbursement varies
from 50% to more than 80% of covered costs. For instance, in-home
and community-based services that the state wishes to encourage
(such as counseling, referral, and day treatment services) are gener-
ally 80% reimbursed, while reimbursement rates are set lower for
secure detention (50%), secure residential (60%), and non-commu-
nity-based residential services (60%). Every year an allocation is set
for each county, determined by the Department of Public Welfare
on the basis of the county’s “Children and Youth Services Plan and
Budget Estimate” for dependent and delinquent youth. The plan is
submitted by the CYS, after consultation with the juvenile court.

e Special Grants—In addition to the above, the Pennsylvania Com-
mission on Crime and Delinquency administers a number of grant
programs that fund local juvenile justice agencies, and the Juvenile
Court Judges” Commission administers a state-funded grant-in-aid
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program that supports staff positions in virtually all county juve-
nile probation departments. Some of these grants require the
county to pay for some portion of the expense covered by the grant
with its own matching funds.

e County Budgets—County tax dollars pay for everything that is not
funded by the above sources, including court-appointed counsel
for accused and adjudicated juveniles. County budgets also pay for
juvenile court support staff, most probation staff, building and
operating costs, local dollar matches required for state and federal
grants, and amounts that exceed the Act 148 reimbursement level.



CHAPTER TWO

The Role of Counsel in Delinquency
Proceedings in Pennsylvania

This section of the assessment describes the role of defense counsel at each
major stage of a delinquency case.* While not covering in depth every aspect of
representation of juveniles charged with delinquency,” this chapter does illus-
trate the process and complexities of representation in juvenile court and explic-
itly references certain IJA/ABA Juvenile Justice Standards for counsel representing
juveniles. The entire IJA/ABA Standards Relating to Counsel for Private Parties are
attached as Appendix C.

Legal and Ethical Requirements of the Right to Counsel

The Sixth Amendment to the United States Constitution provides that “[iln
all criminal prosecutions, the accused shall enjoy the right ... to have the
Assistance of Counsel for his defense.”*® The Pennsylvania Constitution
similarly provides that the “accused hath a right to heard by himself and his
counsel ...."”

In the landmark 1963 case Gideon v. Wainwright,” the United States Supreme
Court held that the constitutional right to counsel requires the appointment of
an attorney to represent a poor person charged with a felony offense. A few
years later, the Supreme Court extended Gideon to delinquency proceedings,
when it held in In re Gault* that accused youth facing the prospect of incarcera-
tion have the right to counsel. Gault recognized that a system in which chil-
dren’s interests are not protected is a system that violates due process.
Attorneys representing juveniles in the juvenile justice system must be pre-
pared to assist clients to “cope with problems of law, to make skilled inquiry in
the facts, to insist upon regularity of the proceedings, and to ascertain whether
[the client] ... has a defense and to prepare and submit it.”** These principles

Accused youth facing the
prospect of incarceration
have the right to counsel.
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were reaffirmed a few years later when the U.S. Supreme Court declared, “[w]e
made clear in [Gault] that civil labels and good intentions do not themselves
obviate the need for criminal due process safeguards in juvenile court,”* and
held that juveniles were constitutionally entitled to proof “beyond a reasonable
doubt” during an adjudication hearing.

Pennsylvania incorporates these constitutional requirements of due process
and the right to counsel for juveniles accused of crimes in its Juvenile Act,
which explicitly states children in Pennsylvania are entitled to legal representa-
tion “at all stages” of delinquency proceedings.* At a minimum, this means
children must have an attorney representing their interests from the detention
hearing through the time their delinquency petition is discharged. The Juvenile
Act requires that “counsel must be provided for a child unless his parent,
guardian, or custodian is present in court and affirmatively waive it.”* The par-
ent, guardian, or custodian, however, may not waive counsel for a child if their
interests conflict with the interests of the child.

Moreover, the professional obligations of representation under Pennsylva-
nia’s Rules of Professional Conduct include the following: “A lawyer shall pro-
vide competent representation to a client. Competent representation requires
the legal knowledge, skill, thoroughness and preparation reasonably necessary
for the representation.”*

The Attorney-Client Relationship

To be effective, both in meeting charges against clients and in dealing with
social and family issues, juvenile defenders must establish good relationships
with their clients. The IJA/ABA Juvenile Justice Standards state: “Counsel should
seek from the outset to establish a relationship of trust and confidence with the client.””
This takes considerable time and effort. Young people charged with crimes are
often distrustful of adults, including their own attorneys. Counsel must
patiently explain and emphasize that what clients tell them is confidential.
Attorneys must build relationships with clients that will enable them to share
deeply personal information.*

Going through the juvenile justice system can be a confusing and frighten-
ing process. Young people often have incorrect notions of what might happen to
them. Therefore, it is vital that defenders take time to keep clients informed
before and after court appearances and other significant events. “The lawyer has
a duty to keep the client informed of the developments in the case, and of the lawyer’s
efforts and progress with respect to all phases of representation.”* Clients should be
told exactly how to get in touch with counsel and when their attorney will next
be in contact. Clients should be advised of what to do if rearrested and what
their responsibilities are between court appearances.

Arrest & Detention

Arrest is the most frequent door into the juvenile court system. Juvenile pro-
bation may choose to “divert” the case from formal court review, if the charges
are not serious enough or if the youth is a first-time offender.” However, if pro-
bation declines to divert the case, a delinquency petition requesting court action
will be filed, and in the meantime the youth will either be released or detained
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in state custody. If the juvenile is detained, a detention hearing must occur
within 72 hours at which the juvenile must be represented by counsel.”

For youth who are not detained, the first meeting with their attorney is
often at the initial court appearance. That is not because there is no role for
counsel earlier in the process. In fact, early intervention by lawyers, to investi-
gate the charges, provide legal advice, and explore alternatives to secure deten-
tion, may have significant impact on the entire course of the case.

Getting arrested can be frightening, especially if children are detained. By
the time youth meet their attorneys, they may have been questioned by many
adults, including police officers, probation officers, or family members. A youth
may view additional adult questioning with distrust. Thus, at the start of a case,
lawyers must make an extra effort to build a relationship with their clients.
Counsel must take the time to explain that their job is to help their clients
defend against the charges. In addition to asking for information, it is vital that
counsel take the time to discuss with clients what is likely to happen in court.
The IJA/ABA Juvenile Justice Standards provide that during the initial stages of
representation,

[m]any important rights of clients involved in juvenile court proceedings
can be protected only by prompt advice and action. The lawyers should
immediately inform clients of their rights and pursue any investigatory or
procedural steps necessary to protection of their clients’ interests.”

Detention Hearing

If a youth is detained, counsel’s first opportunity to question removal of the
juvenile will be at the detention hearing, where the allegations must be pre-
sented by the Commonwealth in juvenile court and proven by probable cause.”
Counsel should “immediately consider all steps that may in good faith be taken to
secure the child’s release from custody.”*

At a detention hearing, counsel should “be prepared, where circumstances war-
rant, to present facts and arguments relating to the jurisdictional sufficiency of the alle-
gations, the appropriateness of the place of and criteria used for detention. The attorney
should also be prepared to present evidence with regard to the necessity for detention
and a plan for pretrial release of the juvenile.”*

Effective representation and advocacy at this stage of the proceedings has a
significant influence on the ultimate disposition of the case. Juveniles who are
securely detained prior to adjudication—rather than released to parents or
placed in community-based program—are much more likely to be incarcerated
at disposition than youth who have not been detained, regardless of the charges
against them.” Thus, it is vital that defenders contest secure detention and
explore less restrictive alternatives as early as possible.

Pre-Trial Advocacy & Preparation

The pretrial stage of the proceedings sets the foundation for strategies at
adjudication, negotiation with prosecutors, and development of appropriate
dispositions. It is a critical period in which attorneys must: investigate the facts;
obtain discovery from prosecutors; acquire information about a client’s per-
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sonal history through school authorities, probation officers, and child welfare
personnel; and file pre-adjudication motions. Attorneys must confer with a
client “without delay and as often as necessary to ascertain relevant facts and matters
of defense known to the client.””

“Where the circumstances warrant, counsel should promptly make any motion
material to the protection and vindication of the client’s rights, such as motions to dis-
miss the petition, to suppress evidence, for mental examination, for severance, or to dis-
qualify a judge.”* Pretrial motions may be crucial to defense efforts, and there are
benefits to filing motions even when they are denied. The prosecutions” written
responses and testimony given at hearings on motions may provide valuable
discovery material. “Locking” witnesses into their pretrial testimony may be
helpful in preparing for trials. Filing clearly meritorious pretrial motions can
also strengthen clients’ positions for negotiating favorable dispositions.

As is true at the arrest and detention stage, during the pretrial process there
is a great danger of lost opportunities to provide effective representation. The
pressure of high caseloads or the distant location of detention facilities can
make it difficult for counsel to meet with clients, establish good relationships,
learn more about clients” families, conduct effective investigations, file pretrial
motions and consider appropriate dispositions. Overburdened defenders may
rely on information from the prosecutors to assess cases, or may simply have no
time for motions practice. Detained clients may have limited contact with their
attorneys, and may feel abandoned and become hostile.

Adjudication and Plea Negotiation

Juvenile adjudication hearings are the equivalent of trials in the adult crim-
inal justice system. Prosecutors must prove “beyond a reasonable doubt” that a
youth committed the offense charged. In Pennsylvania, juveniles do not have a
constitutional right to trial by jury” and consequently, trials are before either
judges or juvenile court masters. At the adjudicatory hearing, defense counsel
should be thoroughly familiar with the results of pretrial investigations,
advance defense theories, utilize experts when needed, and emphasize the
heavy burden that the prosecution bears to prove guilt.”

Sometimes, even if trials are not won, defenders can accomplish other goals.
They may get charges reduced. Or they may present mitigating factors or other
evidence that illustrates the limited role of their clients in the events at issue.
That information can affect judges’ decisions regarding dispositions.

A significant percentage of juvenile court trials in Pennsylvania are uncon-
tested. In 2001, the Pennsylvania Juvenile Court Judges” Commission reported
6,235 agreements, the second most frequently utilized disposition accounting
for 14.7% of all delinquency hearings.” Counsel must ensure that clients under-
stand the significance of admission and its implications for the future. Young
people often feel particular pressure simply to resolve the matter. Counsel must
ensure that clients have a complete understanding of what it means to admit,
especially since following the admission, if they violate terms and conditions of
probation they are more vulnerable to incarceration, and if they are arrested
again, they are more likely to have enhanced penalties or be handled in the
adult criminal system than if they were found not guilty at trial. “A lawyer
should not participate in an admission of responsibility by the client for purposes of
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securing informal or early disposition when the client denies responsibility for the acts
or conditions alleged.”*

Counsel must prepare their clients for questions judges will ask before they
can accept a plea. Judges will ask youth questions covering their mental capac-
ity, whether the plea is voluntary, whether they understand the constitutional
rights that are forfeited, and whether the admission has a factual foundation. In
practice, however, admission “colloquies” range in scope from extensive
inquiries to a few brief questions. Even under the best circumstances, young
people have difficulty understanding what is going on. IJA/ABA Juvenile Justice
Standards proffer that juvenile courts should not accept pleas without determin-
ing that youth have the mental capacity to understand their legal rights and the
significance of their pleas.”

With caseload pressures on courts and counsel, there is a real danger that
defense counsel will cut corners. In busy courtrooms, attorneys may describe
the Commonwealth’s offers in brief conversations with their clients. Instead,
counsel must take extra care to fully explore the offer and alternatives in private
areas where clients have opportunities to ask questions and express their con-
cerns.

Disposition

The significance of disposition cannot be overstated. Juvenile dispositions
historically have been aimed at providing “treatment, supervision, rehabilita-
tion and welfare” in a way that best serves the individual needs of the juvenile.”
All the reasons which demand provision of counsel to children for adjudicative
purposes apply at this point in the juvenile justice process. “The active participa-
tion of counsel at disposition is often essential to protection of clients’ rights and to fur-
therance of their legitimate interests. In many cases the lawyer’s most valuable service
will be rendered at this stage of the proceeding.”*®

Defense counsel is particularly well suited to assure the integrity of the dis-
positional process by resisting improper pressures exerted by press or police
and by insisting that statutory and constitutional procedures be observed. Most
adjudicated juveniles are unlikely to identify abuses or to protect themselves
effectively against them. It is equally clear that an attorney’s participation is
necessary to test the evidence of social workers, probation officers, psychiatrists
or psychologists. Children or, in most cases, their parents, are initially at a sub-
stantial disadvantage in dealing with adult professional witnesses or their
products, even if they understand the foundation and possible interpretations
of the expert opinion.*

Sometimes, courts order, or can be asked to order, assessments of young
people—such as psychiatric, psychological, educational or neurological evalua-
tions. These evaluations will be much more useful if counsel knows the purpose
of the assessment and provides useful information to the evaluator. In addition,
counsel can ask the evaluator to identify the young persons” emotional, educa-
tional and other needs. Counsel must be sure that clients understand the
process, are not frightened, and cooperate.

Courts have broad discretion in ordering dispositions. From less restrictive
to more restrictive, potential dispositions include fines, restitution, community
service, unsupervised probation while living at home, closely supervised pro-
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bation at home, placement in a group home in the community, placement in a
highly structured residential program, placement in a “staff secure” (but not
locked) program, and commitment to a locked institution. This array of disposi-
tions, however, may not be available in every county. At a minimum, when
commitment is part of the disposition, the Juvenile Act requires the court to
“impose the minimum amount of confinement that is consistent with the pro-
tection of the public and the rehabilitation needs of the child.””

To promote the least restrictive alternative at disposition, counsel should
call witnesses, such as family members, teachers, or ministers, and should pres-
ent other evidence, such as letters of support, education, or medical records, or
evidence of participation in community or church activities. Counsel should be
prepared to discuss the needs of their clients, what services would meet those
needs, and what placement would not meet those needs, and whether those
needs can be met by the dispositions proposed by probation. More than any
other stage of the juvenile justice system, counsel should explore every possible
resource during the dispositional process. The process offers many opportuni-
ties to influence the outcomes of their clients” cases—and, therefore, their
clients’ lives.

Post-Disposition Representation

Representation does not end at the disposition hearing. There are many
things that can be done for clients after the disposition hearing: direct appeals
of issues arising during the pretrial process or adjudication hearings, periodic
reviews of dispositions, petitions to the court for particular services such as
drug or mental health treatment, or challenges to dangerous or unlawful condi-
tions of confinement. The IJA/ABA Juvenile Justice Standards recognize the
responsibility of counsel to continue representation after disposition: “The attor-
ney should be prepared to counsel and render or assist in securing appropriate legal
services for the client in matters arising from the original proceeding.”*® Additionally,
lawyers who represent juveniles at trial or on appeal ordinarily should be pre-
pared to assist clients in post-disposition actions either to challenge the pro-
ceedings leading to placement or to challenge the appropriateness of treatment
facilities.”

Appeals—In Pennsylvania, youth in juvenile court have the same appellate
rights as their adult counterparts. “A juvenile judged to be delinquent has a
right to appeal. Furthermore, a juvenile has the right to effective assistance of
counsel on appeal. This right includes, at a minimum, the right to have counsel
properly preserve and effectuate his appeal.””” Counsel, in keeping with
national standards, should file appropriate notices of appeal and provide or
arrange for representation perfecting appeals.” There are strong arguments to
pursue appeals in appropriate cases. Felony adjudications (especially for such
crimes as sex offenses), may have important implications for plea bargaining or
sentencing if the youth gets in trouble in the future, either in juvenile or adult
criminal court.

Post-Disposition Review—In Pennsylvania, courts keep track of juveniles
they have placed in residential facilities primarily by means of routine disposi-
tion review hearings. The Juvenile Act requires courts to hold formal hearings
reviewing delinquency commitments at least every nine months.” Although in
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some courts this is a perfunctory proceeding, it need not be. If there are grounds
for release from confinement, if clients are not receiving needed services such as
drug treatment or special education, or clients are in jeopardy due to lack of
security or other dangerous conditions in institutions, if home conditions have
changed, or if community programs have opened, counsel should use disposi-
tion reviews as opportunities to bring such matters to the attention of the
juvenile court.

Extraordinary writs—such as habeas corpus and mandamus, are available to
challenge a youth’s confinement as illegal, either because the confinement itself
is unlawful (when minors, for example, are held in adult jails despite statutory
prohibitions) or because juveniles have been held beyond the time permitted by
statute, or the conditions of confinement are harmful.

Children and youth may need particular services for a variety of reasons.
Some dispositions make release from confinement contingent upon completion
of specific programs in institutions. Thus, judges may require youth who have
abused alcohol or illegal drugs to complete detoxification, treatment, or coun-
seling before being released. In overcrowded state institutions, treatment pro-
grams may be over-subscribed and youth may wait until there are openings.
Sometimes the delays in receiving treatment prevent youth from being released
by the time set in disposition orders. Such circumstances require vigorous
advocacy by counsel.

In other situations, the nature of offenses, probation officers” reports, or
independent evaluations indicating mental health problems may require partic-
ular treatment services during confinement. In addition, some youth need rep-
resentation in related non-delinquency proceedings, such as school suspensions
or proceedings to provide special education services while in placement. In
cases where youth are held under dangerous or unlawful conditions, counsel
may argue for release from the institution, special protection for clients, or the
provision of specific needed services within the institution.
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CHAPTER THREE

Assessment Findings

In Pennsylvania, most attorneys who defend children accused of criminal
acts do not engage in the type of advocacy required by the United States or
Pennsylvania Constitutions and by codes of professional responsibility govern-
ing the conduct of lawyers. Additionally, survey responses, research and site
visits confirm that there are wide differences in practice among lawyers for
delinquent children in counties across the state. For example, some attorneys
always interview their clients before hearings, while others rarely do so. Some
attorneys always advocate on behalf of a client’s special needs (e.g., mental
health and education), while others never do so.

Adherence to the principles set forth in the IJA/ABA Juvenile Justice Standards
by all parties to delinquency proceedings—attorneys, judges, and juvenile pro-
bation officers—would ensure both a consistently high and uniform level of
practice on behalf of children. As one commentator has noted, this lack of uni-
formity in representation harms clients: “[I]t is important that every lawyer at
least adopt a uniform posture and role so that what counsel does and what is
expected of him will not vary from lawyer to lawyer; otherwise an undue risk
exists that the lawyer will impose his own personal child rearing preferences
upon his client.””

Many of the professionals involved in Pennsylvania’s juvenile justice sys-
tem share a genuine concern for the children they serve. They recognize the
enormous responsibilities they bear in helping accused and adjudicated youth
and their families navigate the juvenile justice system. But even with the pres-
ence of well-intentioned and caring individuals in the justice system, this
assessment found that, largely because of structural problems and institutional
barriers, the futures of young people in Pennsylvania county are compro-
mised—a significant percentage of youth pass through the delinquency system
without effective advocates or adequate safeguards to protect their interests.

Our intent is not to blame the many dedicated attorneys who are handling
difficult cases and laboring under tremendous systemic burdens. Rather, we
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highlight their problems and needs in order to build their capacity. We seek to
support their ability to help each child “cope with problems of law, to make
skilled inquiry into the facts, to insist upon regularity of the proceedings, and to
ascertain whether he has a defense and to prepare and submit it.””* No less than
an adult, “the child requires the guiding hand of counsel at every stage in the
proceedings against him.””

I. Barriers to Providing Juvenile Defense Services

In 2003, the Pennsylvania Supreme Court Committee on Racial and Gender
Bias in the Justice System (Bias Commission), reported a crisis in indigent
defense. “Pennsylvania is not fulfilling its obligation to provide adequate, inde-
pendent defense counsel to indigent persons.”” The Bias Commission did not
specifically examine indigent defense for juveniles, but its findings are material
to this assessment because the “long term neglect and under-funding” of indi-
gent defense is exacerbated in the juvenile defense setting, which has always
competed for attention, status and resources with its adult counterpart.

Pennsylvania does not have a uniform system for providing indigent
defense to youth in the juvenile justice system. As with adults, each of the 67
counties in the state bears sole responsibility for devising and implementing its
system for the appointment of counsel. Pennsylvania provides neither state
funding for, nor statewide oversight of, indigent defender services. Lacking
resources, time, and training, the majority of defense lawyers representing indi-
gent persons, including children, do not confer with their clients in a meaning-
ful manner, research relevant case law, review files, conduct necessary pre-trial
investigations, secure necessary expert assistance, or prepare adequately for
hearings, trials, dispositions and appeals.

Pennsylvania’s Indigent Juvenile Defense System
Lacks Standards and Accountability

The lack of comprehensive standards and statewide oversight of indigent
defender workload raised serious questions for the 2003 Bias Commission.
It recommended the adoption of uniform binding indigent defender standards
to meet its concerns regarding conflicts of interest, compensation/contracts
for services, attorney eligibility, workload, and approving requests for investi-
gators.”

The force of the findings and recommendations of the Bias Commission are
equally applicable to Pennsylvania’s indigent juvenile defense system. Our
written survey responses show, and research and site visits confirm, an absence
of uniformity in standards and quality of representation among the juvenile
defense systems across counties. Investigators who visited more than one
county often remarked on the varied quality of juvenile defender practices.
“There are no uniform standards or expectations for juvenile defense lawyers in
Pennsylvania. One juvenile defender’s adherence to professional behavior—
like interviewing a client before a hearing—does not transfer across county
lines.” Juvenile defenders also lacked knowledge or awareness of juvenile court
practice in neighboring counties. Notably, none of the juvenile public defenders
we interviewed knew the names of their counterparts in neighboring counties.
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And no juvenile defender interviewed was familiar with the IJA/ABA Juvenile
Justice Standards.

One of the biggest challenges conducting this study was the lack of data col-
lection, maintenance, and reporting by county defender offices. Pennsylvania,
as a whole, has no systemic data collection on indigent defense, including juve-
nile representation. There are no centralized records of indigent defense expen-
ditures, caseloads, or even a directory of the indigent defense bar. While district
attorneys and juvenile courts generally track case-specific information, public
defender offices have few, if any, reporting requirements.”” Many defenders,
when asked, could only give rough estimates of their caseloads and none could
provide specific data regarding: race and gender of juveniles served; types of
offenses; numbers of juveniles diverted; numbers of motions and appeals filed;
or numbers of adjudications or dismissals. During site visits, juvenile defenders
repeatedly mentioned the need for an improved system for tracking statistics or
the number of cases and outcomes.

Some Counties Lack Strong, Engaged Leadership and Supervision

Juvenile defenders in some counties expressed the view that their chief pub-
lic defenders failed to provide leadership and were not engaged in the juvenile
defense functions of the office. Among the complaints were that administrators
did not advocate for greater funds and resources for the defense of children,
even allowing for the complexities of such advocacy within the county-
controlled environment. Further, few chief public defenders sought out other
sources of funding—such as federal or state grants (e.g., PCCD capacity build-
ing awards) or philanthropic support for innovative representation (e.g., Open
Society Institute or Equal Justice Works fellowships). “They are either content
with the system and do not want to upset the little funding they do receive or
are frustrated but feel little hope in effecting change.””

Many public defender offices lacked a supervisory structure for juvenile
defenders, who were often entry-level attorneys assigned to juvenile court. This
often begins at the top. In several counties visited, the chief public defenders
were unfamiliar with delinquency court practice, having never observed or
practiced in juvenile court. Where a supervisor was ostensibly assigned, the
management was routinely flawed. One supervisor interviewed—a seasoned,
capable and accomplished attorney—was utterly uninformed about delin-
quency court practice. What he reported did not square with investigators’
observations of detained juveniles shackled throughout an adjudicatory hear-
ing, or ex parte conversations between juvenile probation and the judge.

Indigent Defense Receives Inadequate Resources

Support services, including but not limited to investigators and expert wit-
nesses, are essential to quality representation. Without investigation and prepa-
ration, adequate representation cannot be assured, however competent counsel
may be.*” Fifty-eight percent of juvenile defenders say lack of support services
limited their ability to effectively represent juveniles.

Assessment investigators observed a wide disparity of resources among
county defender offices. These differences, however, were overshadowed by
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the resource disparity with prosecutors’” offices. Sixty-six percent of juvenile
defenders described themselves as having worse resources than local prosecu-
tors. See Appendix B, Chart 1. Investigators confirmed a tremendous difference
between the resources available to the prosecution and to indigent defense
attorneys in terms of investigators, collateral support, technology, and other
critical resources. Juvenile defenders identified the lack of support services as
the leading factor that hinders effective representation.

No Access to Investigators and Experts—With few exceptions, juve-
nile defense lawyers rarely conduct investigations, visit crime
scenes, track down witnesses or retain experts in their clients’
cases. Survey results, and our own conversations with juvenile
defense attorneys around the state, suggest that attorneys are over-
whelmingly relying on the information collected by prosecutors to
inform the representation of their clients. To some extent, that may
be because over 76% of juvenile defense attorneys do not have
access to investigators and therefore cannot conduct independent
investigations of cases. Consequently, attorneys themselves con-
duct witness interviews, and may examine crime scenes, unmind-
ful of, or ignoring, the potential problems on cross-examination.
See Appendix B, Charts 2 and 3. More than half the juvenile defend-
ers also reported no access to process servers.

Most juvenile public defenders in offices which employ investigators—
part-time or full-time—could not recall a single instance in which they used an
investigator on a case. Investigators in county defender offices that employ
them spend most of their time on such matters as indigence screening and serv-
ing subpoenas for adult clients. Needs of the juvenile division are ignored. For
this reason, in part, juvenile defense lawyers rarely reported issuing subpoenas
compelling witnesses to appear in court. Some defenders cited the lack of seri-
ousness of juvenile cases and the absence of harm to their clients as reasons for
not investigating. Without investigative resources, many attorneys said they
typically encourage clients to do their own investigations. “I rely on the client
and the client’s parent to bring in witnesses,” commented one lawyer.

The lack of investigative support extends to court-assigned conflict counsel. An
often heard comment from conflict lawyers was, “juveniles rarely need it.” This
group, which primarily consists of solo practitioners, also stated they lacked the
time to ask for investigative services. The current process for getting investigative
assistance, which is to file a motion with the court, was seen as too time-consuming,.

When asked about the quality of advocacy for juveniles charged with
felony-grade crimes, such as sexual assault, many juvenile defense lawyers
expressed a need for an investigator; 60% believed the investigative support
they received was inadequate. See Appendix B, Chart 4. Several juvenile defend-
ers told investigators that the lack of investigation clearly influenced the out-
come of their cases. A juvenile court judge in one county felt very strongly that
even a part-time investigator would greatly improve the representation of
clients. Juxtaposed with the vast resources of local law enforcement at the dis-
posal of the district attorney, the public defender who does not have investiga-
tive capabilities is severely disadvantaged and cannot raise a solid defense.
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The lack of resources also prevents defense counsel from hiring experts to
offer testimony on matters such as culpability or amenability to treatment.
More than half the juvenile defenders (60%) either lack access to experts or
stated that the quality of experts is inadequate. See Appendix B, Chart 5. Similar
tindings were made by the Bias Commission, though with respect to adult crim-
inal defense. For example “in [one county] an attorney could recall only one
case in which he had an expert witness. A lawyer in one county told us that as a
pharmacist’s son he felt competent to testify on pathology. In [another county]
we were informed that a case that might require a psychologist and forensic
expert might exhaust the whole budget.”® In delinquency matters there is also a
great need for defense experts, but juvenile defenders experience these same
budgetary pressures.

The need for experts and investigators goes beyond discovery for trial.
These services are also required for effective representation in every phase of
juvenile court, including dispositions and reviews for youth committed to reha-
bilitative centers.

Inadequate Technology—Lack of technology plagues public defender
offices in nearly all counties. At the most fundamental level, 15% of
juvenile defenders lack adequate telephone services. See Appendix
B, Chart 6. In one county, the juvenile attorney lacked voice mail
and had limited access to the services of a lone secretary who
served the entire office. The attorney was quick to note that
improving phone service would make her more accessible to
clients and witnesses. A third of juvenile attorneys cannot access
the Internet to receive e-mail or research statutes or case law. See
Appendix B, Chart 7. The Bias Commission reported an even greater
paucity of technology resources—few public defender offices had
computers; offices in the remaining counties often had out-of-date
computers that in some cases had been donated by district attor-
neys’ offices.”

Several counties visited by assessment investigators were particularly strik-
ing for the contrasts between the few outdated computer terminals shared by
public defenders and the state-of-the-art computer systems used by every juve-
nile probation officer to track case-specific information. All but one of the pub-
lic defender offices visited lacked computerized case management or tracking
systems, despite having unwieldy caseloads that make proper file tracking and
management critical. Public defenders had to rely on paper filing systems that
were both labor-intensive and difficult to maintain. Better technology would
enable attorneys under severe time pressures to better maintain files and also
enable public defenders to spot conflicts.

Limited Training and Professional Development—Lack of training on
effective representation of juveniles at all stages of the proceedings
was reported as a contributing factor to inadequate representation
at all the sites visited and surveyed. In Pennsylvania there is no
training or minimum experience required for attorneys working in
juvenile court. No county has minimum performance standards for
juvenile defense attorneys.”
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Only 21% of public defender offices reported the availability of a criminal
law training program for all new attorneys. Training resources specific to juve-
nile defense practice were virtually non-existent. Eighty-eight percent do not
have an office training manual, while those that do lack a section on delin-
quency court practice; and 83% do not have a budget for lawyers to attend
training programs. Thus, with few exceptions, juvenile defense attorneys do
not attend specialized training programs, and, when they do, they must often
pay all or part of the costs themselves. The majority of juvenile defense lawyers,
including court-appointed conflict counsel, report that the training they receive
is strictly on-the-job, learning as they handle cases. “The only requirement nec-
essary to represent children in delinquency court is possession of a valid attor-
ney’s license, and judges never even ask for that,” commented a juvenile
defense attorney. Assessment investigators said that entry-level juvenile
defense lawyers practicing in public defender offices learn, albeit informally,
from more experienced attorneys; they thus have a slight training advantage
over entry-level court-appointed lawyers.

Lack of training produces disturbing outcomes. In several counties assess-
ment investigators observed juvenile defendants who lacked the basic skills
necessary to present evidence and demonstrated little knowledge of the law.
Several juvenile court judges interviewed openly resented shouldering the
responsibility of ensuring new attorneys adequately represented accused
youth. In one county, the juvenile court judge demanded the chief public
defender assign an attorney with more defense training and experience. “It’s
preferable to have quality counsel represent accused youth whose liberty is at
stake,” remarked the same judge.

During site visits, juvenile defenders repeatedly stated that they need addi-
tional training on disposition alternatives, funding mechanisms, and working with
other systems such as mental health. Many attorneys also reported an interest in
developing basic trial advocacy skills. Several court personnel also noted the need
for defense lawyer training on communication skills with children and families.*

This problem does not need to exist. Some of our site visits revealed very
positive training programs, many of which could be emulated elsewhere. Some
offices provided extensive training prior to assigning cases to lawyers; others
had creative training mechanisms such as mentoring by experienced attorneys.

Limited Compensation—In its assessment of adult indigent defense,
the Bias Commission reported that salaries for public defenders,
including juvenile defenders, are seriously inadequate, especially
when contrasted with the salaries of lawyers in district attorney’s
offices. This has equal bearing on juvenile indigent defense. In Cen-
tre County, for example, the district attorney makes $116,000 per
year and the chief public defender makes $57,000.* Even in coun-
ties where starting attorneys in the two offices begin at the same
salary, severe salary disparities are evident as district attorneys and
public defenders move into more senior ranks. Public defenders
tind it difficult to repay their student loans; coupled with the gen-
eral inadequacy of resources, that has a demoralizing effect upon
many young public defenders. They leave their jobs as a result, cre-
ating a serious attrition problem for most public defender offices.
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Public Defenders and Assigned Counsel
Lack Professional Independence

Whether counsel for indigent persons are public defenders or assigned
counsel, they are often subject to political pressures. Chief public defenders in
all counties except Philadelphia are appointed and retained by local county
commissioners. In addition, dependence on county funding allows county
commissioners to control the public defenders” budget and sometimes to inter-
fere in the operations of their offices.*

Nor are assigned counsel free from political influence. The lack of uniform
standards and oversight of the appointment process give judges unfettered dis-
cretion in the selection of contract attorneys and the appointment of attorneys
in specific cases. Judges are free, for example, to appoint friends or acquain-
tances to cases rather than attorneys who may be more qualified or more expe-
rienced. In addition, appointed counsel might tailor their representation by
dampening their zeal to advocate for their clients to avoid displeasing the
judge, thereby preserving their chances for future appointments. Aside from
the conflicts created by the appointment process itself, the lack of standards and
oversight mean that there are no established and uniform procedures or mech-
anisms for holding attorneys accountable for the quality of representation.”

The prevalence of part-time public defenders also compromises the quality
of representation by creating conflicts of interest for attorneys. In several mid-
sized and rural counties, both the chief public defender and the assistants work
part-time while maintaining private law practices. At a minimum, this situation
creates the appearance that the part-time defenders pay more attention to pri-
vate matters than the cases of indigent defendants.*

II. Barriers Limiting Access to Counsel

Excessive Caseloads Prevent Lawyers from
Having Meaningful Contact with Clients

Juvenile defense attorneys across Pennsylvania report a wide range of case-
loads, from a low of one to a high of slightly more than 620. It is difficult to
ascertain precise caseload statistics because none of the juvenile defenders in
public defender offices track that information; they have neither the time nor
the means to account for these figures themselves. However, the Center for
Juvenile Justice Training and Research of the Pennsylvania Juvenile Court
Judges” Commission recently began tracking attorney representation in delin-
quency proceedings in the state, as a whole, and in each county. Legal represen-
tation of juveniles in delinquency proceedings throughout Pennsylvania,
during 2001, was most often provided by public defenders, who were involved
in 62.4% of the delinquency dispositions involving hearings. Court-appointed
attorneys provided legal representation in 12.3% of delinquency dispositions,
involving hearings.” See Appendix B, Chart 8.

At a county level, the office caseloads of juvenile defenders vary. See Appen-
dix A, State Chart 4. In general, lawyers for juveniles in public defender offices
are in more populated counties; their average caseloads are larger and, more
likely, overwhelming. A majority of the public defender offices report that case-
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load pressures limit their ability to represent juvenile clients effectively: 27%
say caseload pressures limit their ability “severely” or “considerably,” another
33% say they “somewhat” limit their ability to provide representation. See
Appendix B, Chart 9. More than a third of those responding said that the time
available to meet with and prepare clients before their cases are called is inade-
quate. In addition, almost half say that the time they have to confer with clients
after their case is called is inadequate.”

Counsel in less populated jurisdictions (i.e., the 50 counties classified as
counties of the 4th class and higher) reported fewer such problems. With much
greater control over their caseload, few appointed counsel reported feeling that
their ability to represent young clients effectively was limited by the size of
their caseload. However, for appointed counsel carrying 100 or more cases, the
impact on representation was similar to that experienced by public defenders
with high caseloads.

Site visits revealed in more detail the impact of high caseloads. To assess-
ment investigators visiting the most populated counties, it was evident that
heavy caseloads prevent lawyers from having any meaningful contact with
their clients. In some counties it was common practice for attorneys to meet
clients at the courthouse on the day of the hearing—literally as they sat down at
counsel table—because they could not manage to meet with them earlier. Vari-
ous observers of the system reported that the inability of attorneys to meet with
their clients early and establish a meaningful attorney-client relationship with
them adversely affected children’s understanding of the proceedings, their abil-
ity to assist in their own defense, and their willingness to trust lawyers.

Lack of contact allows some defense attorneys to process these children
more expeditiously through the system. Several juvenile probation officers
expressed frustration at having to fill the vacuum left by lawyers who have no
contact with their clients. “These kids desperately want to talk to someone and
it usually ends up being us. The public defender isn’t there for them,” one pro-
bation officer shared. The majority of young people we interviewed at deten-
tion centers mistakenly believed that what they told their probation officers
was confidential. Consequently, children and their families often rely on proba-
tion officers for help because they cannot reach their attorneys; disclosing infor-
mation that can be shared with the court or the Commonwealth because
probation officers do not have a confidential relationship with children and
their families.

Detention staff in one county reported, “[t]he kids never see their lawyers and
the lawyers never return their phone calls. After awhile, the kids just stop trying.”
Similar sentiments were expressed by practically every staff person in the deten-
tion centers visited. Detention staff also report that those attorneys who are most
likely to visit their clients in detention are retained attorneys, not appointed coun-
sel. “For the most part, the kids have no idea whatsoever what is going on with
their cases. They ask us to help them and we don’t know what to say,” said a
detention center staffer. It is not uncommon for detention staff, in individual cases,
to take on the burden of calling a child’s lawyer to find out the status of the case,
especially if it appears that a child has fallen through the cracks in the system.

The harm associated with high caseloads is not limited to detention and is
evident to many working in juvenile court. Judges, defense counsel, prosecu-
tors and others related that juvenile defenders burdened with high caseloads
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are unable to effectively protect the rights of children in Pennsylvania. Many
believed high caseloads prevented well-intentioned and skilled public defend-
ers from filing pretrial motions, preparing for trial and seeking de novo appeals.
They simply do not have the time. Many defenders verified that caseloads do
impede their ability to spend meaningful time with clients to explain the
process, consequences and options available to them before adjudication. The
lack of contact with attorneys continues when children are incarcerated.

The impact of these circumstances on youth in the justice system is devas-
tating. Children represented by overworked attorneys receive the clear impres-
sion that their attorneys do not care about them and are not going to make
efforts on their behalf. Lawyers operating under such pressures fail to offer
meritorious arguments on behalf of their clients; they do not present their
clients in the best possible light. Furthermore, young people become passive
and distrusting of their lawyers, sometimes withholding important information
because, as one youth put it, “it don’t make no difference anyhow.”

These findings are not unique to juvenile defender offices. The Bias Com-
mission concluded, “Lawyers representing indigent defendants in Pennsylva-
nia often have unmanageable caseloads far exceeding professional guidelines.”
In Pennsylvania there are no mandatory caseload limits for public defenders
and court-appointed counsel.” However, IJA/ABA Juvenile Justice Standards state
“[i]t is the responsibility of every defense office to ensure its personnel can offer
prompt, full and effective counseling and representation to each client. A
defender office should not accept more assignments than its staff can ade-
quately discharge.”*

The impact of high caseloads has a debilitating impact on the attorneys as
well. Burnout is a real problem for many caring juvenile defense attorneys.
More than one public defender felt hopeless about receiving any support from
the public defender’s office, noting that complaints about caseload are viewed
as an inability of individual lawyers to handle their work—not as a systemic
problem. Many lawyers expressed frustration at not being able to do all they
wanted for their clients, and at the resulting unfairness to the children.

Children Frequently Waive the Right to Counsel

Despite the directives of the U.S. Supreme Court in Gault that legal repre-
sentation is a cornerstone of the justice system, large numbers of children in the
state still appear in juvenile court without a lawyer. Data from the Pennsylvania
Juvenile Court Judges’ Commission, juvenile defender responses to written sur-
veys, and site visits reveal large numbers of youth throughout Pennsylvania go
unrepresented, even during some of the most critical proceedings that affect
their liberty.

Failing to provide counsel is unfair for several reasons. As a result of imma-
turity or anxiety, unrepresented youth may feel pressure to resolve their cases
and may precipitously enter admissions without obtaining advice from counsel
about possible defenses or mitigation. Youth without counsel may be influ-
enced by prosecutors or judges, who are sometimes pressured to clear cases
from their calendars. Youth may not understand the possible consequences of
admitting offenses, such as potential incarceration or the resulting criminal
records. Even where there is a colloquy before the judge, youth may not under-
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stand the terminology or the principles discussed, or they may be too intimi-
dated by the proceedings to listen closely. Indeed, research and experience indi-
cate that even adult defendants have difficulty understanding the court’s
admonitions when they enter pleas, and there is no reason to believe that juve-
niles have any better understanding of the process.”

In spite of the law’s clear mandate for counsel and the harmful conse-
quences of not having a lawyer, there is a high incidence of children waiving the
right to counsel. In 2001, legal representation was waived in 11% of all delin-
quency dispositions involving hearings, including some of the most critical pro-
ceedings affecting liberty interests. See Appendix B, Chart 8. For example, in
some cases youth were unrepresented during judicial waiver—that is, during
hearings at which a juvenile court judge, after hearing evidence, transferred
youth from juvenile to adult criminal court. Although the number of judicial
waiver hearings without counsel is small, this practice is particularly alarming
because it can result in youths’ criminal incarceration in the most restrictive cir-
cumstances—adult jails and prisons.

A significant percentage of waivers occurred at hearings that resulted in
adjudication and placement. In 2001, children were unrepresented at hundreds
of adjudicatory hearings on delinquency allegations at which they were placed
on consent decree probation (486 proceedings), regular probation (1,284 pro-
ceedings), or sent to residential placements (351 proceedings).”

Though waiver of counsel was not reported in all counties, it occurs in
urban, mixed and rural counties alike. See Appendix A, State Chart 5. Written
surveys confirmed these practices. Assessment investigators also observed
waiver of counsel in jurisdictions not captured by JCJC data—waiver at deten-
tion hearings. This practice should be tracked since it is well documented that
children who are detained at their initial hearings are far less likely than their
counterparts to have favorable outcomes at adjudication or disposition. Deten-
tion is a pathway to subsequent incarceration.”

The reasons for waiver of counsel vary. Assessment investigators found that
in some counties, the assistance of counsel is technically available, but children
must formally request the appointment of an attorney. Waiver of counsel is
sometimes induced by suggestions that lawyers are not needed because no seri-
ous dispositional consequences are anticipated. Judges and attorneys at one site
reported that children in “lightweight” cases are “allowed” to waive counsel,
especially when parents are present. Yet parents may be unable to provide help-
ful advice in such circumstances, and in some situations, parents’ views may
increase their children’s legal risk.

The Timing and Manner of Appointing Counsel
Impairs Representation of Juveniles

Several theories support prompt appointment of counsel for accused youth.
One is that juvenile court clientele are predominately poor. A second is that
since children are the clients, and since they are inherently without resources,
family income is irrelevant. Whatever the theory, representation can be pro-
vided promptly only if counsel is readily available without cost, and if youth
and their parents know that free counsel is available. The IJA/ABA Juvenile Jus-
tice Standards emphasize prompt appointment of counsel, prescribing systemic
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methods for assigning counsel from the outset, as well as ensuring continuity of
counsel through the various stages of the juvenile court process. In many coun-
ties assessment investigators visited, these standards were not being met. The
timing of appointment, indigence eligibility and continuity of representation
vary by county.”

Timing of Appointments—Too frequently, assessment investigators encoun-
tered instances where youth were not provided with attorneys in time to pro-
vide meaningful representation. The time at which the right to counsel attaches
has a critical impact on access to and quality of representation. Many important
rights of accused children can be preserved only through prompt action by
counsel. Youthful clients stand in particular need of prompt, well-considered
advice from someone who is expressly and solely identified with advancing
their legal interests. That person cannot be the arresting officer, probation offi-
cer or parent.

Pennsylvania does not have a uniform system for assigning counsel to
accused youth. Each county develops its own process without state oversight.
In one county, for instance, the parent of an accused juvenile must apply in per-
son at the public defender’s office. Children whose parents fail to apply are usu-
ally assigned counsel moments before the adjudicatory hearing. By contrast, in
another county, counsel attaches far earlier—prior to a juvenile’s intake inter-
view with juvenile probation.

Under Pennsylvania law the right to counsel for an individual accused of
crime extends to a broader range of proceedings than are covered by U.S.
Supreme Court holdings. The Supreme Court of Pennsylvania has held that the
right to counsel attaches at arrest.” In juvenile cases, the Pennsylvania Juvenile
Act entitles juveniles “to representation by legal counsel at all stages of any pro-
ceedings,” including representation during the intake process.”

Assessment investigators reported that detained youth typically were
appointed counsel at the detention hearing, after the juvenile’s intake interview
with juvenile probation. Consequently counsel in such situations rely heavily
on the information provided by probation or the prosecutor; and such informa-
tion is often incomplete or weighted in favor of the prosecution, since it will be
comprised of arrest reports that led to detention in the first place. Attorneys
could not present clients” cases in a favorable light because there is no time to
investigate the charges; obtain information from schools or families; develop
relationships with clients or families; or receive even the most basic facts from
clients, let alone develop information that would be persuasive in arguing for
dismissal, diversion, or release from custody. Charges, or portions of charges,
are rarely dismissed, and juveniles are released less than a quarter of the time.
See Appendix B, Chart 10.

Counsel entered the case even later for accused juveniles released from cus-
tody and living with a parent or guardian. Interview arrangements are usually
made by mail, with anywhere from two days to four weeks elapsing between
the juvenile’s arrest and the first meeting with probation. In most counties,
youth or their families are responsible for securing counsel. Contact informa-
tion about the public defender’s office is usually distributed during the intake
interview; rarely is attorney information distributed to juveniles prior to intake.
These practices violate the IJA/ABA Juvenile Justice Standards’ prescription that a
juvenile should have an unwaiveable right to the assistance of counsel at intake.”
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Assessment investigators noted several contributing factors for attorney
unavailability. First, juveniles and their families are not aware of their right to
counsel, and, if they are, do not regard counsel as necessary until a delinquency
petition is filed and the juvenile is told to appear at a judicial hearing. Some
attorneys believe their involvement in intake proceedings is unnecessary, and
advocate only at the adjudicatory proceedings. One probation officer we spoke
with supported this position, noting defense attorney intervention at intake
was counterproductive because it antagonizes the intake officer." Finally, in
counties that have flat fee schedules (rather than hourly rates), there is little
tinancial incentive for counsel to enter a case early.

Indigence Determination—There are many problems with the screening
process to determine indigence and the common requirement that parents do so
in person. The form typically used for screening is designed for adult indigence
determinations and is rarely adapted for juveniles. It asks for personal informa-
tion, such as identification of persons living within the household, monthly
income and employment information, asset information, allowable monthly
expenses such as child support, child care, medical and dental expenses,
transportation costs, and monthly costs such as rent, food, and credit cards.
This information was used inconsistently in the screening process throughout
the state.

Several offices use the federal poverty guidelines of the U.S. Department of
Health and Human Services. In at least one county, unless the youth has assets,
they qualified for the appointment of counsel regardless of parental income.
Other county offices routinely reject requests for appointment of counsel for
children if parental income is above guidelines—resulting in many of these
youth proceeding to adjudicatory hearings pro se. Some juvenile court adminis-
trators reported that even when juveniles receive court-appointed counsel, the
court’s child support unit will re-check a family’s income against child support
guidelines; the court will then, sometimes, require families to reimburse the
county for attorney fees.

Restrictive eligibility criteria are not practiced by all county defender
offices. Some counties deem all children to be indigent. One chief defender
explained her philosophy to ignore parental income criteria for accused juve-
niles. “It’s a fiction to believe juveniles can hire their own lawyers. They’d rely
on their parents for financial support if private counsel was required. And
because youth [accused of delinquent behavior] sometimes find themselves at
odds with their parents in regard to the need and quality of legal representa-
tion, it is imperative, especially in those cases, that court-appointed representa-
tion be available to all youth.” Moreover, several chief juvenile probation
officers believe forcing parents of any socio-economic class to retain counsel
for their children in a delinquency matter forces a conflict in representation.
Financial pressure may often lead parents to encourage their children to forego
counsel in an effort to seek a low cost resolution.

Appointment of Conflict Counsel—The mechanism for appointing conflict
counsel is also troubling. Many counties resort to ad hoc arrangements to secure
representation to indigent children ineligible for defender agency services
because of conflicts of interests.'”” Only 70% of juvenile defender offices
reported the appointment of alternate counsel when a conflict of interest occurs
in representation. Assessment investigators learned that several public
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defender offices have no written conflict policy and occasionally represent co-
defendants in the same case.'” Other defender offices, upon discovering a con-
flict, petition the court for independent counsel. In general, however, youth
who receive conflict counsel do not meet them until the day of trial. This is
attributable, at times, to slow responses of court administration, unavailability
of conflict counsel, or unavailability of the children themselves.

Notably, even when counsel is appointed at detention hearings, potential
conflicts of interest are ignored. Thirty percent of juvenile defenders reported
that co-defendants lack separate counsel at detention hearings. Thirty-seven
percent reported detention hearings for co-defendants are held simultaneously.
Our investigators who observed detention hearings believe these self-reported
statistics are low. Attorneys from defender officers were typically the only
defense attorneys present for detention hearings representing all juveniles—
even co-defendants.

In Some Counties, There Are Fundamental Deficiencies in the
Treatment of Juveniles With Limited English Proficiency

No one should be put at a disadvantage in court by reason of race, ethnicity
or gender. Yet due process is jeopardized if litigants with limited English profi-
ciency (LEP) are unable to have access to competent interpreters and other lan-
guage assistance.

In a separate chapter dealing with litigants with limited English proficiency,
the Pennsylvania Bias Commission Report concluded that as immigrant,
migrant, and refugee populations grow in many Pennsylvania counties, fair
access to the judicial system remains a significant problem for those with lan-
guage and cultural differences.'” Despite the obvious need for culturally sensi-
tive interpretation and written translation assistance to persons with limited
English proficiency, Pennsylvania has no statewide system for providing inter-
preter services in court proceedings. Further, Pennsylvania has no system for
certifying the competence of interpreters in any language. The absence of both
undermines the ability of the Pennsylvania court system to determine facts
accurately and to dispense justice fairly."*

Recent increases in the number and proportion of foreign-born U.S. resi-
dents suggest that ethnic, cultural and linguistic diversity will continue to chal-
lenge courts. The Commonwealth now has substantial communities of recent
immigrants and many of these communities are growing rapidly. Latinos and
Latinas are the largest group of people with limited English proficiency. The
Census Bureau estimates that more than 970,000 persons over age four in Penn-
sylvania speak a language other than English at home and that nearly 370,000
of these individuals do not speak English “very well.”'*

There is limited data available on the number of youth in the juvenile justice
system who have limited English proficiency proficiency. However, the Bias
Commission specially found that “[t]he problem of access to competent inter-
preter services is especially pronounced in juvenile court, where the child, who
is the defendant, is often placed in the position of interpreting the proceedings
for his or her parents.”’® In addition to the obvious potential for conflict of
interest, the use of a bilingual child as an interpreter can be detrimental to both
the defendant and to the family unit. During an adjudicatory hearing for one
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youth whose mother did not speak English, an assessment investigator
observed juvenile probation translating for the parents. Moreover, our investi-
gator, a fluent Spanish speaker, reported that the juvenile probation officer’s
translation was erroneous in that he did not provide verbatim translation, and
left out entire sections of witness testimony.

Moreover, the county defender officers we surveyed reported a variety of
problems providing culturally competent personnel and services, including
recruiting staff and service providers who are bilingual and culturally compe-
tent; conducting in-service training of staff in cultural competency; and trans-
lating documents and forms into Spanish.

The disparate treatment of Latino youth in the juvenile justice system across
the nation was recently documented in Dénde Estd La Justica?, the first-ever
comprehensive report on the disparities Latino youth face in the juvenile justice
system."” The report found that the juvenile justice system failed to provide
adequate bilingual services to Latino youth and failed to ensure cultural com-
petency of staff working with Latino youth in the system. As the Spanish-
speaking population of the United States increases, the need for bilingual
services for youth in the justice system also increases. For individuals who
speak little or no English, legal procedures must be explained in Spanish and
documents must be translated. Spanish-speaking parents are cut off from com-
municating with their children and with decision makers in the system if bilin-
gual staff and services are not available.

II1. Barriers to Effective Practice

In the course of our study, investigators observed defense attorneys who
effectively represented their juvenile clients. Those lawyers challenged the
Commonwealth to prove its case through evidentiary objections, motions,
arguments and contested hearings. In court, they were articulate and prepared.
Their arguments were supported with relevant facts and law. When their clients
faced being placed in out-of-home placements, they provided the court with
compelling alternatives. And when a disposition decision had been reached,
they spent time explaining the court order, opportunities for appeal, and the
importance of complying with the judge’s directive.

Unfortunately, excellent representation was not widespread across Pennsyl-
vania. During the course of this study, juvenile defense attorneys candidly dis-
closed their own ineffectiveness in representing accused and adjudicated
youth; and in the majority of sample counties, investigators noted widely vary-
ing levels of advocacy. While a significant number of youth proceed through
juvenile court proceedings without legal representation, many others have
attorneys who are ill-prepared and insufficiently trained.

One common perception among assessment investigators was that public
defenders were the most knowledgeable of the types of lawyers who appeared
in juvenile court, but frequently had too many cases. In busy court systems, this
caseload problem led to rushed representation and perfunctory trials. Assess-
ment investigators in suburban and rural counties concurred that public
defenders were so overworked they sometimes compromised by hastily negoti-
ating pleas, regardless of whether such settlements were appropriate. Private
counsel had sufficient time, but often lacked experience, underestimated the
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serious consequences of juvenile court adjudications, or simply followed the
directions of their employers—the child’s parents.

What was likewise apparent from interviews of defense attorneys is that
many care deeply about the children they represent, but most know little about
adolescent development and are not trained to consider degrees of participa-
tion, responsibility and culpability in delinquent behavior. Virtually every
investigator declared that pre-trial, disposition and appellate advocacy were
non-existent in many jurisdictions.

Defense Advocacy for Accused Youth at Detention
Hearings Was Consistently Poor

The level of defense advocacy at detention hearings observed by investiga-
tors was consistently poor throughout the course of this study. With few excep-
tions, court-appointed lawyers (public defenders or panel attorneys), came into
the process too late to achieve results at the detention hearing, and then typi-
cally did not meet again with their clients until they were brought back to court
for the adjudicatory hearing. Written responses of juvenile defenders confirmed
their appointment the same day as the detention hearing (67%), and a majority
of those respondents met with their detained client for fewer than 15 minutes.

Assessment investigators observed nearly 100 detention hearings across the
state, noting only a handful of instances where defense counsel was assigned
prior to a hearing, had reviewed the charging documents, interviewed the
client, and discussed possible release options. More often than not, attorneys
had no information about the youth or the charges, making the role of defense
advocate perfunctory at best.

Juvenile defenders often said that advocacy efforts they made to gain
release were futile. The majority of juvenile defenders reported juveniles are
released infrequently at detention hearings. See Appendix B, Chart 10. To many
investigators, it appeared pre-ordained that youth would remain in detention.
In the surveyed counties, most juveniles remained in secure detention follow-
ing the hearing. Arguments for less restrictive settings were seldom advanced,
in part, because defenders, especially new attorneys, were not familiar with
alternatives such as electronic monitoring, pre-hearing intensive supervision,
or other community-based alternatives. In most cases, when a juvenile was
released, it was because juvenile probation made the recommendation.

One of the more vexing problems at detention hearings is the lack of
inquiry into the sufficiency of the charges against juveniles. In Pennsylvania,
the purpose of the detention hearing is to determine, among other things,
“whether probable cause exists that the child has committed a delinquent act.”*®
However, a quarter of juvenile defenders reported probable cause findings are
not made at detention hearings. Again, this appears to be an under-reported fig-
ure, according to site visit observations. An investigator’s observation about
one county applies statewide: “Sufficiency of the evidence is not even an after-
thought in this county. There were no victims or witnesses present. Not even
the arresting officer. The evidentiary hearing was based solely on the reading of
the police report by juvenile probation. What is missing is someone whose job it
is to immediately challenge the Commonwealth’s allegations and argue the
inadequacy of specific charges.”
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Thirty percent of juvenile defenders reported that charges are never dis-
missed, even in part, at detention hearings. In interviews juvenile defenders
often expressed the view that advocacy efforts at this stage were futile. One
juvenile court master was observed who stated on the record that there was no
probable cause for the charges against a juvenile, but ordered him to remain in
secure detention because of improper parenting. No one argued that this was
not a valid reason for detention and that the case should have been treated as a
dependency matter. Another public defender reported that arresting officers
were never called to testify at probable cause hearings. He added that he
believed this would do nothing but upset the court, cast defenders in a bad
light, and hurt future clients.

With few exceptions, juvenile defenders were not involved in meeting with
county policy-makers (e.g., county commissioners, probation personnel, court
administration personnel) concerning detention center admissions policies or
conditions of confinement. Several defenders were unaware of their detention
center’s daily population or whether it exceeded its licensed capacity. This is
disturbing since overcrowding in juvenile detention facilities has been a historic
problem in some counties. In 2001, 10 of the state’s 23 juvenile detention facili-
ties had average daily populations that exceeded their licensed capacities."”

Several detention center administrators interviewed for this study said they
would welcome more involvement and communication with juvenile defend-
ers; but, as one noted, “[w]e rarely see them. If they are here, it’s limited to talk-
ing with their client about his or her individual case...and in those instances,
attorneys don’t ask us for favorable reports about the child’s stay.”

Defense Counsel Seldom Seek Discovery,
File Pre-Trial Motions or Go to Trial

Inquiries into pretrial motions practice and trial performance yielded
important information about barriers to effective representation. Public defend-
ers in counties with high volume, while viewed as knowledgeable and experi-
enced, carried too many cases to adequately prepare. Attorneys with
inadequate time to prepare cases cannot research or write effective pretrial
motions. Assessment investigators confirmed survey findings regarding the
lack of pretrial preparation and the low level of trial performance.

Discovery—In Pennsylvania, there are no formal rules governing pre-adju-
dicatory discovery and inspections in juvenile court. Defense attorneys rou-
tinely rely on the Commonwealth to disclose information, making access to
information dependent on the good will of prosecutors. Where the relationship
between defense counsel and the state is good, this informal procedure may
work in many cases; where the relationship is not friendly, discovery was sim-
ply non-existent. In several jurisdictions, the informal nature of discovery is
abused by both prosecutors and defense counsel. In one county, for example,
prosecutors redact police reports containing the contact information of victims
and witnesses. In another county a defense attorney used his access to prosecu-
tors’ files as a rationale for not conducting his own investigations. Defense
attorneys rarely request exhibits, documents, photographs or the circumstances
surrounding identification of the juvenile by voice, photograph or in-person
identification.
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Pre-Trial Motions—Apart from discovery requests, only 1% of court-
appointed counsel report regularly filing pre-trial motions. Put differently, 99%
said they file pre-trial motions (e.g., suppression of evidence or violation of
Miranda rights) “sometimes,” “rarely,” or “never.”"" See Appendix B, Chart 11.
The most common reason for a limited motion practice expressed by defense
attorneys was time constraints, followed by the informality of the process. A
common practice is to make oral motions in court rather than file written
motions. However, many defenders state that motions practice is not necessary
or even helpful to their clients because most masters and judges do not like to
deal with motions and frown upon lawyers who file them. A defender in one
county stated: “Our bench can’t stand suppressing evidence in juvenile cases.
Clearly a child arrested for dealing crack cocaine needs help, and [the court]
doesn’t give much thought to the [police] search and seizure. Those federal and
state constitutional prohibitions are relaxed when the defendant is underage.”
Several attorneys also said that motions practice rarely occurs because ineffec-
tive assistance of counsel is not an issue in juvenile cases and therefore, they do
not feel compelled to raise legal issues.

Trials—Contested trials are a rarity in the juvenile courts of Pennsylvania.
The far more common practice is for cases to be resolved by pleas. Overall, as
with motions, there is a general sense of resignation among defense attorneys
about the outcome of contested adjudications, because some courts are less
interested in inquiring into the guilt or innocence of a child, and more intent on
dispensing treatment or punishment. Those sentiments were strongest in
so-called “best interest” jurisdictions. Here, “good” defense attorneys were
described by court staff as “knowing the judge’s preferences” and “understand-
ing the judge is looking out for the kids’ best interests.”

Youth likewise noted that other than promises to “talk with the prosecutor”
about their cases, lawyers did not interview witnesses, review evidence or
obtain testing. Overwhelmingly, the detained youth we interviewed—those
facing the most serious charges—felt out-of-touch with their public defenders.
Many did not know what was happening in their cases, their next court date or
even the name of their attorney. None had an attorney’s business card. In con-
trast, those defendants whose families retained private counsel were better
informed, aware of their next court date, and knew their attorneys.

At Disposition Hearings Defense Attorneys Are Not
Effectively Protecting Their Clients’ Rights and
Advocating for Their Treatment Needs

This study also reviewed the scope and effectiveness of defense representa-
tion at disposition hearings, that is, after the finding that a child in fact commit-
ted the alleged act.” Counsel for adjudicated youth are authorized to support
or challenge the bases for juvenile court dispositions. Pennsylvania’s Juvenile
Act provides that in disposition hearings “all evidence helpful in determining
the questions presented, including oral and written reports, may be received by
the court and relied upon to the extent of its probative value, even thought not
otherwise competent in the hearing on the petition.”"” This relaxed evidentiary
standard—making “helpfulness” the test of admissibility—is qualified by the
right of “parties or their counsel...to examine and controvert written reports so
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received and to cross-examine individuals making the reports.””® Defense
counsel is particularly well suited to test evidence at disposition, although this
seldom happens.

In general, disposition recommendations are made by juvenile probation
officers, who are court employees, with defenders rarely challenging these rec-
ommendations. We found that many defenders are simply unaware of disposi-
tion resources, and overwhelmingly rely on information collected by probation
to inform their representation. This practice is exacerbated and supported by
the fact that 94% of juvenile attorneys do not have access to independent inves-
tigators or social workers."

Several judges told investigators that disposition advocacy was one of the
weakest areas of defense attorney practice in juvenile court. These judges
expressed frustration that attorneys did not offer more creative disposition
alternatives, and indicated that they would be willing to consider other options
for the child if they were recommended. One judge observed that effective
advocates “challenge juvenile probation to better serve children. They push for
more alternatives. These attorneys know the needs of their clients and explain it
in court.” Less-than-effective attorneys, however, “don’t know their clients’
needs or the services that can treat them.”

Youth also pointed out the shortcomings of their counsel in disposition
representation. Youth in secure detention were the most vocal about the lack of
contact they had with their attorneys after an adjudication. “I've been here for
three weeks and haven’t heard from my lawyer, even though I've called him,”
said one child awaiting her disposition hearing. “I have no idea where I'm
going,” she said. Such lack of contact reinforces the general feeling among youth
that public defenders are not independent advocates at all. Many reported that
their lawyers did not care about them as individuals, that their attorneys were
not trustworthy, and that their attorneys were allies with the prosecution.

Among the self-reported steps taken by juvenile defenders preparing for
disposition hearings, less than half usually prepare witnesses, and the majority
(52%) do so “rarely,” or “never.” Less than one-third of the respondents usually
investigate alternative placements for juveniles at risk of placement; and 20%
report not reviewing court-ordered evaluations/assessments. See Appendix B,
Chart 12.

This study demonstrated that most juvenile defenders are unfamiliar with
treatment programs to which their clients are referred, their goals and philoso-
phies, the funding mechanisms that drive them, and their record of effective-
ness with various kinds of offenses. With one notable exception, no person in
the defender offices we visited had toured juvenile disposition programs—
inside or outside their jurisdictions—to speak with program operators or youth.

The quality of attorney representation at dispositions for children requiring
therapeutic intervention is particularly troubling in light of the need for indi-
vidualized and specialized treatment plans necessary for this population. Only
two defender offices in the 17 counties sampled employ social workers trained
to assist attorneys with disposition planning. Despite the gravity of the deci-
sions made at this stage of juvenile court proceedings, defenders (with few
exceptions) did not challenge the accuracy, credibility, and weight of probation
reports for youth needing mental health treatment, drug and alcohol dependent
youth, or youth adjudicated delinquent for arson and sex offenses.
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Defense counsel ineffectiveness at disposition is not solely attributable to
lack of resources and training, but also to confusion of roles. The fact that many
attorneys are not making it a regular practice to advocate on behalf of their
client’s dispositional needs is also due to some defense counsel’s belief that it is
probation’s responsibility, and not their own, to identify the child’s needs and
request appropriate services. Several defenders viewed contested disposition
hearings as obstacles to getting children back on track. For youth having multi-
ple contacts with the court system, many defenders viewed their role as a com-
bination of advocate and guardian, with the goal of salvaging children. Even in
a county known for adversarial adjudicatory hearings, the same comments
were heard with respect to disposition. “Juvenile probation is not looking to
hurt my clients by placing them [in out-of-home placements] where they’ll be
forced to attend school, receive counseling and be monitored.” As noted earlier,
the juvenile court system differs from county to county with respect to the level
of cooperation between the offices of the district attorney, public defender and
juvenile probation. But in most counties these offices avoid legal confrontation
at disposition, even when healthy disagreement would enable the court to fash-
ion a more effective—and sometimes less restrictive—order of disposition.

Post-Disposition Representation of Adjudicated
Youth Is Virtually Non-Existent

Juvenile defenders in the Commonwealth also fell short of zealous advocacy
when it came to the scope and quality of their representation in disposition
review hearings and appeals.” All defenders in public defender offices report
representing juveniles at disposition review hearings. While only 15% of conflict
counsel report ending their representation at disposition, this number appeared
underreported to assessment investigators. Interestingly, waiver of counsel does
not seem prevalent at this stage. Several public defenders explained that though
conflict attorneys discontinue representing youth after disposition, the public
defender will represent these minors at review hearings. Additionally, defenders,
in general, rarely take appeals in juvenile cases. In 2001, of the 31 defender
offices that reported caseloads in excess of 20, 68% did not file a single appeal
and 23% filed fewer than five appeals. See Appendix B, Chart 13.

Inadequacy at Disposition Review—The involvement of counsel at review
hearings for youth who are at home on probation is minimal. In Pennsylvania,
most judges do not actively oversee youth on probation; instead, a probation
officer monitors progress. In practice, defense counsel is not even informed
when a juvenile has satisfied probation and rarely receives notice that the juve-
nile court’s jurisdiction is discharged.

Defense counsel involvement is more problematic when probation alleges a
violation. Defenders are seldom prepared to represent youth when probation
revocation is sought; their role is unclear, too. There is no state law or rule of
procedure applicable to juvenile court regarding revocation of juvenile proba-
tion. Consequently, revocation varies by county. In the absence of guidance, one
prominent commentator has suggested that juveniles at least be given an
opportunity to present evidence, to confront and cross-examine witnesses, and
to show, that even if a violation occurred, the circumstances do not warrant rev-
ocation.” In practice, however, most juveniles do not receive such opportuni-
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ties. Defenders reported marginal preparation and involvement in these mat-
ters. Only 6% contest adverse recommendations at a formal hearing. Two per-
cent interview the juvenile, and 1% interview the juvenile probation officer.

Several probation officers expressed uneasiness about the absence of coun-
sel when violations are alleged. “Of course the child has to meet the terms and
conditions of probation, but sometimes I feel we set-up kids to fail. Some have
[learning and mental health] problems [and difficult home lives] that prevent
them from fulfilling these conditions. When they return to court, the judge
takes our word for it that they’ve gotten their chance and need placement.”

The quality of representation for committed youth is also minimal. In Penn-
sylvania, juvenile courts are statutorily bound to hold routine disposition
review hearings to keep track of juveniles placed in residential facilities."” These
are important opportunities to measure the rehabilitative progress of the juve-
nile in placement, review the necessity of continued placement and address any
obstacles to release. Youth with negative treatment reports might have their
commitments extended or be transferred to more secure facilities.

Of the 40 public defender offices that confirmed representing youth at dis-
positional reviews, only 9% usually interview the youth before the hearing,
while slightly more usually review the treatment reports (26%), and 15% rou-
tinely interview probation officers before the review hearing. None of the
respondents routinely interview treatment staff. With one exception, no one
from these offices writes, telephones or visits committed youth. “We don’t have
the time or budget, so we rely on juvenile probation to visit clients and report to
the court,” said one defender.

The failure of attorneys to be present and prepared for review hearings for
committed youth is a serious problem. It means that attorneys do not monitor
their clients’ progress in programs or institutional placements or assure that the
services ordered by the courts are actually provided and that conditions in pro-
grams and institutions are lawful.

Inadequacy in Appealing Trial Court Decisions—This study confirms a 1993
study of juvenile appeals: “[A]ppeals from juvenile delinquency dispositions
are a rare event in Pennsylvania.”" Like adult criminal appeals, most juvenile
appeals are brought by the county public defender’s office or its equivalent.
However, as noted earlier, although 68% of defender offices with caseloads in
excess of 20 did not file a single appeal on behalf of adjudicated juveniles, the
same organizations file numerous appeals for their adult clients. The findings of
this decade-old study—that appeals are taken on behalf of adults 11 times more
often than juveniles—appears to be still true today.

In 2001, the Pennsylvania Superior Court—the intermediate appellate
forum that hears all appeals challenging juvenile and criminal adjudications—
issued seven published opinions reviewing challenges brought by adjudicated
youth. The same court issued approximately 150 published opinions reviewing
challenges to criminal court convictions and sentences. Moreover, the Superior
Court issued almost 30 decisions in habeas petitions brought by adults challeng-
ing terms and conditions of their confinement under the post-conviction relief
act, and issued none in juvenile matters.

Levels of advocacy surrounding juvenile appeals substantially mirror the
findings from ten years earlier when the problem was first brought to light.
Almost all defenders, in describing the decision to take an appeal, omit any ref-
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erence to the child or parents or guardian as participants in the process. More
typical is the absence of any decision-making process at all. This is especially
true in busy court systems, where defenders have little time between cases and
the thought of an appeal often never arises. With only a few exceptions, neither
the juvenile nor the parents are advised of the child’s right to appeal.

Defenders proffered several justifications for this practice. Some said that
the likelihood of success on appeal is slim because appellate courts try very
hard to affirm the trial judge. Others suggested that appeals are futile because
juveniles—even those committed—get short sentences and it take months to
decide an appeal. Several defenders spoke of the chronic under-funding of their
offices: they simply do not have the resources to file juvenile appeals. Most even
doubted whether appeals are truly in children’s best interests. On this point,
one defender said that when taking an appeal, the client must be advised not to
discuss the case with anyone, including placement counselors and teachers,
while the appeal is pending. This means that the child may not be able to par-
ticipate in available rehabilitation programs, such as group therapy, which are
premised on the child’s admission of the crime (e.g., sexual assault) as a critical
step toward rehabilitation. Taking an appeal, according to this attorney, would
defeat the treatment plan.

Additionally, assessment investigators noted that trial courts generally
failed to inform juveniles of their appellate rights. Under the Pennsylvania
Rules of Criminal Procedure, adults must be advised of their post-trial rights on
the record," but these procedural rules do not apply to juveniles.

The juvenile court judges interviewed were of mixed opinions, most nega-
tive and some positive, about appeals brought by minors. They predicted three
types of harmful effects: (1) a child may not fully engage in the treatment pro-
gram if he or she holds out hope of reversal on appeal; (2) an appeal might fos-
ter disrespect for the judicial system and the law (a “beat the system” attitude),
especially if the appeal results in an acquittal; and (3) a new adjudicatory or dis-
positional hearing only prolongs the legal saga, thereby deflecting the child’s
attention and energy from more productive pursuits. According to the judges,
each effect could increase the rate of juvenile recidivism. On the other hand,
some judges thought that appeals might produce a positive result. “If there has
been an error, or a miscarriage of justice, an appeal should remedy that. Unfair
treatment only engenders contempt for the law.”

Kids are Different: Juvenile Defense Work is Rarely Informed
by Knowledge of Adolescent Development

An extraordinarily high number of children in the juvenile justice system
have mental health or learning needs that affect their ability to assist defense
counsel.”™ However, training about adolescent development is relatively non-
existent in Pennsylvania for defenders of juveniles. Eight out of ten lawyers in
public defender offices receive no training about adolescent development,
despite common knowledge that having teens as clients poses particular
challenges.

When surveyed about the availability and adequacy of training oppor-
tunities available to defenders, no topics were ranked as “adequate” by more
than 50% of respondents. Forty percent of respondents ranked “adequate” the
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training available on child development and disposition planning. The lowest
“adequate” rankings were in the areas of detention advocacy and basic and
special education systems. These rankings ranged from 15% to 20%. Generally,
half to two-thirds of defenders reported they are not receiving training in
these areas.

Many of the attorneys interviewed confirmed these findings. They desire,
but lack knowledge about adolescent development. “If I knew more about how
kids develop, I could better serve my clients,” said one defender. There are no
delinquency-exclusive training programs for juvenile defenders across the
state, although Pennsylvania lawyers are annually mandated by the state
Supreme Court to participate in Continuing Legal Education (CLE). The Penn-
sylvania Bar Institute, the leading provider of CLE programs, offers a semi-
annual training about child advocacy, but these are directed primarily to
dependency court practice. Significantly, the ABA Juvenile Justice Center devel-
oped a training curriculum that applies the findings of adolescent development
and related research to practice issues, but Pennsylvania has no delivery system
for the curriculum.™

In Pennsylvania, juvenile probation officers must attend annual trainings
about adolescent development. The Center for Juvenile Justice Training and
Research at Shippensburg University coordinates and presents training semi-
nars each year to more than 3,000 juvenile probation officers, juvenile court
judges, and staff from both private and public residential facilities. Programs
are designed to enhance participants” skills in working with juvenile offend-
ers.”” None of the juvenile defenders surveyed and interviewed attend these
programs, even though enrollment is “open to professionals in Pennsylvania’s
juvenile justice system.”

Interviewing and Counseling Adolescents—Even when defense counsel have
time to interview juveniles, many do not gather relevant information from their
clients about the alleged offense that is necessary to commence investigations,
file relevant motions and prepare for trial. Several probation officers said
defenders in their counties use words and phrases young people do not under-
stand and routinely do not respond to young people’s questions and concerns.
One probation officer reported her county’s juvenile defender “does not
develop a rapport with her [adolescent] clients and uses legal jargon that’s
barely understood. She has little patience for the kids and is easily put off by
shrugs and one word answers.” Because many lawyers do not effectively coun-
sel their clients, it is often left to probation officers to explain to youth what
occurred in court and what was being recommended.

Understanding Mental Health Assessment and Treatment—Rates of mental ill-
nesses among young people in the juvenile justice system are at least twice as
high as those in the general population.'” But most juvenile defense attorneys
we interviewed lack knowledge and training about the legal contexts in which
mental health evaluations are needed for their clients. These circumstances
include competence to waive Miranda rights and confess, certification to adult
court, competency to stand trial, and therapeutic treatment needs.

Many juvenile defenders we interviewed were unfamiliar with measures
developed to diagnose their clients (e.g., cognitive tests such as WAIS-III or
WISC-III; academic achievement tests such as WRAT-III or WIAT, or emo-
tional /personality functioning tests such as BDI or Rorschach). Nor did defend-
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ers understand how to apply the results of these measures. Several attorneys
were also unfamiliar with the special Juvenile Act provision authorizing Penn-
sylvania juvenile courts to resort to the civil commitment procedures of the
Mental Health and Mental Retardation Act of 1966 or the Mental Health Proce-
dures Act whenever, “at a disposition hearing of a child found to be a delin-
quent or at any hearing, the evidence indicates that the child may be subject to
commitment or detention under” either of those laws.

Beyond the courtroom, defenders were also unfamiliar with recent policies
and practices adopted in their counties to improve the identification of mentally
ill youth. For example, defenders in several counties were not aware that men-
tal health screening was a routine part of detention intake procedures, now that
a majority of Pennsylvania detention centers use the Massachusetts Youth
Screening Instrument—Second Version (MAYSI-2) to detect a range of mental
and behavioral problems.

Drug and Alcohol Dependent Juveniles—Juvenile defenders were also unpre-
pared at disposition to deal with allegations of drug or alcohol dependency. At
the shallow end of the continuum, assessment investigators observed defenders
who acquiesced to every demand of juvenile probation for frequent and ran-
dom drug or alcohol testing, even when there was no indication that their
clients were users. One defender said, “it's good for them, and won’t do any
harm.” At the deeper end, defenders failed to contest out-of-home substance
abuse placements that were ordered without professional assessments
by clinicians.

It can make matters worse to mingle young people with no serious treat-
ment needs—in fact, no clinically assessed needs at all—in residential group
therapy with diagnosed substance abusers. Any coerced treatment, in-patient
or out-patient, should be subject to defense inquiry because it ignores recent
evidence cited by the Pennsylvania Juvenile Court Judges” Commission that
unnecessary treatment of casual or experimenting drug and alcohol users tends
to make matters worse, not better. “Tough responses to casual and first-
offenders (shock incarceration, for example) simply serve to multiply their
associations with seriously delinquent and anti-social peers.”"

Basic and Special Education—For various reasons schools throughout Penn-
sylvania have dramatically increased the number of youth referred to juvenile
court and adopted severe policies to exclude them from returning to school. But
almost 90% of juvenile defenders report they do not “always” advocate on
behalf of the education needs of their clients to the court or education system.
Most juvenile defenders reportedly do not request or review school records
even when a case is school-related. One court observer witnessed the judge,
defender and prosecutor question a mother about the content of school records
in a school-related offense, because no one had requested the school records.

Juvenile probation officers that were interviewed complained about the
exclusionary policies of some school districts, and believe defenders can and
should advocate keeping youth in school. But without training about state and
federal laws governing suspension, expulsion and special education services,
defense counsel are less able to protect youth from inappropriate school
discipline.
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IV. Barriers to Fairness

The fallout from inadequate defense advocacy is devastating. Ineffective
advocacy results in unwarranted adjudications and inappropriate intervention.
Effective advocacy, however, protects individual rights and, if adjudication is
proven, conveys to youth the legitimacy of the process that holds them account-
able for their actions and provides rehabilitation. Some of the barriers to achiev-
ing this promise for youth are institutional and extend beyond individual
juvenile defenders.

Remnants of Parens Patriae Prevents Fair Adjudicatory Hearings

More than three decades after In re Gault guaranteed that juvenile courts
would provide meaningful hearings, many children do not receive fair trials.
Assessment investigators identified several aspects of the adjudicatory hearing
as compromising justice: decision makers routinely review youth’s school
records or probation officers” social reports prior to or during trial; defense
counsel do not insist on adherence to rules of evidence or proof “beyond a rea-
sonable doubt” for adjudication; and, hearings are often too brief, too confused,
or too treatment oriented.

In In re Gault, the Supreme Court applied federal constitutional protections
to children in juvenile delinquency proceedings." The Court held that juveniles
facing “the awesome prospect of incarceration” have the right to counsel under
the Due Process Clause of the United States Constitution.”” The Court
recognized that “a juvenile needs the assistance of counsel to cope with
problems of law, to make skilled inquiry into the facts, to insist upon regularity
of the proceedings, and to ascertain whether he has a defense to prepare
and submit it.”"*

Noting that the “absence of the substantive standards has not necessarily
meant that children receive careful, compassionate, individualized treatment,”
the Court determined that a child’s interest in delinquency proceedings are not
adequately protected without the adherence to due process principles.” The
Court reaffirmed this view in In re Winship in 1970, stating: “We made clear in
[Gault] that civil labels and good intentions do not themselves obviate the need
for criminal due process safeguards in juvenile court.””® This decision estab-
lished that juveniles are constitutionally entitled to proof “beyond a reasonable
doubt” during the adjudication for delinquency charges."™

Despite the constitutional levels imposed on juvenile proceedings, many
defense attorneys in Pennsylvania do not adequately insist on adherence to
these central principles. Prior receipt by the court of information about a
youth’s background plainly prejudices a juvenile’s ability to receive a fair trial
and vitiates the constitutional presumption of innocence; but this appears to be
common practice in the state. In one county assessment investigators overheard
an ex parte conversation between the court and juvenile probation about the
defendant’s family history. In this same jurisdiction, it is common practice for
youth to remain handcuffed during the adjudication hearing. Defense counsel
in other jurisdictions reported to investigators that judges frequently were
familiar with a child’s history prior to hearings.

In several jurisdictions, assessment investigators reported failures of
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defense counsel to insist on constitutionally required levels of proof or stan-
dards of review. Without objection or requests for review, judges were observed
refusing to dismiss delinquency petitions despite a lack of evidence, preferring
to keep youth on informal probation. A number of defense attorneys com-
plained that masters were not giving proper attention to defense motions (e.g.,
a motion to suppress evidence) because doing so would result in dismissal of a
petition or an acquittal for the defendant. Defense attorneys also believed that
judges and masters sometimes permitted the admission of evidence that was
not competent, relevant, and material and that this undermined the juvenile’s
ability to receive a fair trial. Perhaps most significantly, several defense attor-
neys, but fewer probation officers, maintained that judges adjudicated juveniles
delinquent even when there was not proof beyond a reasonable doubt of their
guilt. Most individuals who believed judges reduced the conviction standard in
juvenile court explained that this occurred because judges desired to help chil-
dren. Additionally, several assessment investigators observing hearings
thought the treatment-oriented atmosphere of the adjudicatory hearing
adversely affected trial fairness.

The promise of Gault appears most compromised in jurisdictions with
heavy volume and poor facilities. Investigators reported that both distraction
and confusion in the courtrooms caused participants and decision makers to
miss testimony and observed that trials were conducted too quickly to ensure
fairness.

Over-Dependence on Juvenile Probation Undermines Fairness

The role of the probation officer is the most diverse and influential within
the juvenile justice system in Pennsylvania. Probation officers are the backbone
of the juvenile court system in every county. As a group, probation officers
wield extraordinary influence in the ultimate outcome of a child’s case. They
play an integral role in every aspect of a child’s case, from arrest through sen-
tencing, and everyone—judges, prosecutors, clerks, even defense attorneys—
heavily rely upon them. They conduct intake, interview families, investigate
charges, advise youth of their rights, draft and file delinquency petitions, testify
at hearings, maintain records, make recommendations and supervise youth.
While assessment investigators interviewed many competent and caring proba-
tion officers, the system’s over-dependence on their role has tipped the scales
toward a “best interest” system in delinquency cases in lieu of a system that
demands the Commonwealth prove its case.

Interestingly, several chief juvenile probation officers interviewed, acknowl-
edged their undue influence with judges, prosecutors, youth and families.
These same leaders appreciated the adversarial framework because it “pre-
served balance” and “checked” their power. But, inadequate representation of
juveniles by defense counsel “distorts that influence, making it bigger than it
should be,” said one chief probation officer. Others explained their departments
were too often in the position of explaining to youth what had occurred in court
and what was being recommended. And, it was not uncommon for investiga-
tors to learn from probation that defense counsel never contacted them about
cases and were not involved in any recommendations or planning for detention
release, disposition or aftercare.
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Without early intervention by trained defense counsel whose primary obli-
gation is to the youth, the expansive and far-reaching roles assumed by proba-
tion can create confusion for children. This study found that while probation’s
authority and influence were system-wide, most probation officers only reluc-
tantly performed duties best left to others in the system; probation, of the many
subsystems within the overall juvenile justice system, worked to “fill the
breach” where other subsystems (such as the defense function) were not meet-
ing their obligations.

Probation and Intake Officers—Intake probation officers are usually the first
court personnel a child meets after being arrested. These probation officers con-
duct intake of children arrested on delinquency charges and are responsible for
initially determining whether a child should be held in detention or released to
the parents’ custody. In most jurisdictions, probation used guidelines devised
by the Juvenile Court Judges” Commission for making an objective assessment
of relevant risk factors to justify detention. However, in some counties, this
decision is made without reference to any written criteria or guidelines. Each
probation officer made the determination based on his own experience, philos-
ophy, and knowledge regarding the child’s personal background and home sit-
uation. Without guidelines, this authority can be misused and ultimately harm
children. In one county, juveniles who chronically missed school were routinely,
and illegally, detained in secure care at the recommendation of probation. In
another county, weekend detentions were typical for youth charged with non-
violent offenses such as unauthorized use of an auto. One juvenile probation
officer explained: “Detention is commonly used to send a message to juveniles;
some kids have to get the message and detention helps.”

Intake for non-detained youth varies by county, but probation officers also
routinely conduct intake of all arrested youth. As mentioned earlier, arrange-
ments are usually made by mail, with anywhere from one to four weeks elaps-
ing between the juvenile’s arrest and the first meeting with probation. In most
counties visited, intake is not simply limited to gathering information about the
child’s personal background and home situation, but serves as an opportunity
for probation officers to conduct informal investigation into the circumstances
of the case. Although Pennsylvania law directly prohibits the use of incriminat-
ing statements (made during intake) against a minor, a majority of departments
give juveniles formal Miranda warnings.

In Pennsylvania, incriminating statements made by a youth during intake
shall “not be used against the declarant.”'* Several defenders interviewed were
well-aware that “a lot of kids admit to charges during intake,” but are under the
mistaken impression that these incriminating materials are sealed from the
Commonwealth. In many counties visited, prosecutors routinely review the
intake files of juvenile probation, including their interview notes. Such knowl-
edge gives prosecutors an upper-hand during plea negotiations and trials.
Indeed, probation officers in several counties we visited stated that they have
testified against juveniles in court to reveal incriminating information obtained
during intake.

Probation Officers as Prosecutors—In most jurisdictions, probation officers not
only perform intake, they also participate actively in prosecutorial functions. In
several smaller counties, probation represented the Commonwealth at deten-
tion hearings. In both small and large counties, prosecutors generally rely on
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probation to present the allegations to the court and to present law enforcement
witnesses if necessary.

Often the probation officer will have discussed the charges with the child
and his family and negotiated a plea (e.g., consent decree or deferred adjudica-
tion) prior to any involvement of the prosecutor or the public defender. The
agreement is then presented to the court for final approval. In the counties
where children routinely waive counsel, the public defender is not even aware
of the case, let alone the outcome; and many judges commented that this prac-
tice enables a court to handle many cases “efficiently” without “interference” of
defense counsel.

When asked about probation’s role at adjudication, juvenile defenders
reported that probation and police often present evidence supporting delin-
quency petitions. Police did so 24% of the time and probation did so 22% of the
time. Usually the Commonwealth’s attorney was present, but several counties
reported that the Commonwealth typically deferred to others when evidence
needed to be presented.

Probation officers are also responsible for charging, and in some counties,
prosecuting children for violating the terms of their probation, considered
“technical violations.” When these youth are accused of violating probation,
their probation officers testify to the facts of the violation.

“Expert” Witness to the Court—Probation officers are usually relied upon
quite heavily in the disposition phase of a case. The probation officer is respon-
sible for conducting a predisposition investigation and making sentencing rec-
ommendations. In this capacity, the probation officer serves as the key witness
and his or her predisposition report is the central, if not the only, piece of evi-
dence the court considers in sentencing a child.

In many of the disposition cases assessment investigators observed, the
court simply received oral testimony from the probation officer. Because proba-
tion officers are generally the only persons in contact with the child and his
family, they provide the version of the facts that everyone relies upon, including
public defenders. Where a report is involved, defense counsel is entitled to an
advance copy for review; but many defenders reported they rarely saw the
report before coming to court. Moreover, public defenders rarely present their
own witnesses or experts to build a case for some kind of alternative sentence
at disposition.
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CHAPTER FOUR

Promising Approaches and
Innovative Practices

The ABA Juvenile Justice Center’s national assessment of access to counsel
and quality of representation in delinquency proceedings identified at least six
characteristics of high quality defender programs:

e Limited caseloads;

* Support for entering the case early, and the flexibility to represent
the client in related collateral matters (such as dependency and
special education);

¢ Comprehensive initial and ongoing training and available resource
materials;

¢ Adequate non-lawyer support and resources;
¢ Hands-on supervision of attorneys; and

* A work environment that values and encourages juvenile court
practice.

While the report reveals substantial deficiencies in access to counsel and the
quality of representation in juvenile court, effective representation of young
people can and does exist. In several parts of the state investigators observed
individual defenders who were articulate and well prepared in delinquency
court, representing children and youth who were engaged in the process and
demonstrated an understanding of the system. These attorneys developed cre-
ative strategies for trial and disposition. Several, but not all, practices are
described below to suggest possibilities for excellent defense work.
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Defender Association of Philadelphia
(Organization, Resources & Post-Disposition)

At the outset, the Defender Association is structured differently from public
defender offices elsewhere in the Commonwealth, all of which are county agencies
overseen by county commissioners. The Defender Association is an independent
non-profit corporation whose services are purchased by Philadelphia. Therefore,
the Defender Association has much greater control over its budget than other
public defender offices. Moreover, the chief defender is appointed and retained
by a board of directors, rather than by county commissioners. This governing
structure insulates the office from political pressures. The board is composed of
representatives from city government, the organized bar and the community.

Philadelphia County has the single largest volume of juvenile court cases in
the Commonwealth. It provides an excellent example of strong advocacy at
each stage of juvenile court involvement. The Juvenile Unit, directed by Robert
Listenbee and Sandra Simkins, is a team of 19 full-time and two part-time
defense attorneys. They handle a docket of 6,000-6,500 cases per year. The Juve-
nile Unit also employs three full-time and two part-time investigators (used
exclusively for juvenile matters), and nine full-time administrative staff (e.g.,
paralegals, secretaries, clerks).

The Defender Association stands out among defender offices for its juvenile
social services—a division within the Juvenile Unit, directed by Christina
Bradley, employing nine social workers to assist juveniles with significant men-
tal or physical health needs, drug and alcohol addictions, and education barri-
ers. Social workers manage 1,000-1,200 cases per year, providing support to
both attorneys and juvenile clients. Social workers team with attorneys to
review the individual needs of their clients, services that would meet those
needs, and whether those needs can be met by the disposition proposed by
juvenile probation. When necessary, social workers prepare reports that chal-
lenge the recommendations of juvenile probation and testify about more appro-
priate, and less restrictive, treatment options.

The Defender Association also stands out among defender offices by pro-
viding a far higher level of attorney training and practice resources. A separate
training unit provides new attorneys with a year-long training program, includ-
ing an intensive three-week session on advocacy. Only attorneys who have
practiced at the Defender Association for at least six months are assigned to the
Juvenile Unit. There, they receive an additional week of training. New attor-
neys also receive in-court supervision and partner with juvenile social service
workers to prepare for disposition hearings for clients with significant treat-
ment needs.

Motions practice in the Juvenile Unit is routine and thoughtfully aggressive
and generates significant appellate work, although appeals are not typically
handled by the Juvenile Unit.

Also impressive is the Defender Association’s post-disposition advocacy for
youth in placement. Despite vast geographical separation from their clients, the
Defender Association investigates and monitors the treatment of clients placed
in out-of-home facilities. The Philadelphia Department of Human Services, the
county’s children and youth agency, pays the Defender Association $50,000 per
year for Juvenile Unit attorneys and social workers to visit and counsel clients
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in secure private and public placements four to six times a year throughout
Pennsylvania—and in Virginia and Texas. Defenders use disposition review
hearings as opportunities to bring numerous matters to the attention of juvenile
court, including: grounds for release from confinement; evidence that clients
are not receiving services such as drug treatment or special education; informa-
tion that clients are in jeopardy due to lack of security or other dangerous con-
ditions in placements; changes in home conditions; and, openings in
community-based programs.

On several occasions the Defender Association has successfully filed habeas
petitions challenging dangerous conditions on behalf of classes of juvenile
clients in placements inside and outside of Pennsylvania.

Another high priority, post-disposition project for the Juvenile Unit
involves the expungement of juvenile records. Many juveniles and their parents
erroneously believe that juvenile records are automatically sealed or destroyed
once they reach the age of 18 or 21. This is not true in Pennsylvania.” Unfortu-
nately, juvenile records prevent children from obtaining jobs in law enforce-
ment organizations, such as police and sheriff departments, the FBI and
correctional institutions. Children also are prevented from entering the military,
obtaining certain types for financial assistance for college and working in cer-
tain health care organizations, such as nursing homes for the elderly. The law of
Pennsylvania gives children the option of having their records expunged under
certain circumstances.” For the last four years, the Juvenile Unit has filed hun-
dreds of motions each year. Many clients whose records have been expunged
have since entered the military or obtained jobs that would not have otherwise
been available to them.

Allegheny County Office of the Public Defender (Increasing
Its Commitment of Resources for Delinquency Representation)

The Allegheny County Office of the Public Defender (OPD) is the second
largest indigent defense law firm in the Commonwealth and is situated in a
county, which includes the city of Pittsburgh, with the second largest volume of
juvenile court cases in the Commonwealth (3,000-4,000 cases per year). Under
the leadership of M. Susan Ruffner, OPD has made a significant investment in
its representation of children in the delinquency system over the past three
years. OPD assigns one Supervisor, eleven Assistant Public Defenders (eight
full-time/three part-time), three clerical workers and an Ombudsperson (social
worker) to its Juvenile Unit.

The OPD stands out among Juvenile Units at defender offices by providing
a high level of training and practice resources. Only attorneys who have prac-
ticed at the OPD for at least six months are assigned to the Juvenile Unit, and
once there they receive an additional two weeks of training about policy and
practice before representing clients. In addition, less-experienced attorneys are
partnered with more experienced staff in individual courtrooms in order to
enhance the training and effectiveness of less experienced attorneys.

Under the leadership of Supervisor Mark Waitlevertch, the Juvenile Unit
has developed and implemented practice standards for effective juvenile repre-
sentation and provided juvenile defenders access to paralegal and investigative
services. OPD has also been active on various Allegheny County committees
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concerning juvenile court to address systemic issues with court administration
and the juvenile probation office.

On a monthly basis the Juvenile Unit holds staff meetings to discuss admin-
istrative issues. The staff also gathers monthly to meet with various providers
about treatment and rehabilitation programs. In addition, each attorney meets
individually with the Division Supervisor for a file/case review meeting, to
monitor attorney development and compliance with the practice standards as
well as a scheduled opportunity for each attorney to discuss complex cases,
resource needs, training needs, and case issues with their Supervisor.

Two programs in the Allegheny County Office of the Public Defender
should be recognized for effective representation of juveniles. These programs,
both commenced as grant programs, are the Juvenile Ombudsman Program
and the Shuman Detention Hearing Project. The Juvenile Ombudsman Pro-
gram—which began in April of 2000—supports an Ombudsperson (with a Mas-
ters degree in Social work) to assist attorneys in the preparation and
presentation of cases involving both dependency and delinquency issues. The
Shuman Detention Hearing Project permits the assignment of an attorney to
represent all children detained at Allegheny County’s Shuman Detention Cen-
ter (Shuman) for all detention hearings (in a limited capacity until potential
conflict of interest with co-defendants is resolved). Additionally, the presence of
this attorney at the detention center permits OPD to monitor admissions for
possible illegal detentions, timely interview all clients detained at Shuman, and
receive and transmit discovery and interviews to the office on a daily basis.

Full-Time Counsel Who Exclusively Represent Juveniles

Despite the negative consequences of high caseloads and conflicts that arise
from part-time defense practices, most rural and suburban counties—especially
the 50 counties in Classes 4 through 8—do not have full-time juvenile public
defenders. Nevertheless, several counties make their juvenile defenders prac-
tice full-time in order to more effectively serve the needs of their juvenile
clients. The counties that promoted this practice received partial funding from
grants awarded by the Pennsylvania Commission on Crime and Delinquency
(PCCD). PCCD’s Juvenile Defense Capacity Building Program supports coun-
ties that demonstrate the need for new or expanded juvenile defense delivery.
The grant is for three years and demands an increasing county match. Through
the spring of 2003, seventeen counties had received grants for juvenile defense.

Several of the chief public defenders and juvenile court judges in the coun-
ties visited, including Monroe, Cambria, Lackawanna and Montgomery, have
arranged for county dollars to fund full-time juvenile defense work when
PCCD grants lapse. Assessment investigators who visited these counties noted
that, while challenges still exist, these counties had an especially active juvenile
practice and the defenders expressed a high level of commitment to represent-
ing youth.

Counties that Presume Indigence and Prohibit Waiver of Counsel

Several counties presume that accused children are indigent. These counties
view the child as the client. They have adopted a policy that the juvenile court



Promising Approaches & Innovative Practices

shall assign counsel for juveniles who are not represented by private counsel.
These counties recognize that forcing parents of any socio-economic class to
retain counsel for their children in a delinquency matter forces a conflict in the
representation. Financial pressures may lead parents to encourage their chil-
dren to ignore their right to counsel in an effort to seek a low cost resolution.

Some counties do not permit children and youth to waive their right to
counsel. Others make waiver difficult. For example, Cambria County does not
permit waiver of counsel as a matter of course and, at a minimum, requires that
a juvenile defender consult with the youth prior to accepting any waiver. The
juvenile court judge regularly advises youth of their right to counsel and makes
a concerted effort, on the record, to ascertain whether children actually under-
stand the consequences of waiving counsel. Several judges and masters in other
counties reported similar practices because of concerns they have with children
not being represented. These courts avoid many the problems that accompany
waiver.

Professional Association & State Leadership

The Pennsylvania Association of Criminal Defense Lawyers (PACDL) estab-
lished a Juvenile Justice Committee in 2002. While resources to develop and
enhance professional association should be enhanced, the efforts and leader-
ship of PACDL are a positive first step to ensuring that juvenile defenders
exchange information about juvenile justice issues and trends. PACDL has
developed a list-serve to increase information flow to juvenile defenders and
provide a mechanism for problem solving, access to resources, and discussion
on a variety of juvenile topics.
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CHAPTER FIVE

Conclusions and Recommendations

To guarantee fair and effective representation to all juveniles through all
phases of the delinquency process, the Commonwealth, including its judicial
districts and counties, must increase resources for juvenile defenders and
improve quality of representation at detention, trial, disposition and post-
disposition. Moreover, juvenile defenders must become more proactive in
addressing systemic juvenile justice issues across the Commonwealth of Penn-
sylvania. The conclusions below are followed by specific recommendations to
the relevant entities charged with the responsibility of providing just and fair
treatment to Pennsylvania’s youth.

* The Commonuwealth, judicial districts and counties should ensure
that sufficient resources are available to increase the number of attor-
neys representing juveniles in delinquency proceedings and increase
the availability of non-lawyer support—including, paralegals, social
workers, investigators and experts.

* The juvenile defense system should receive sufficient funds to ade-
quately compensate court-appointed counsel. It is in children’s inter-
ests that their attorneys be paid enough to do their jobs.

e Attorneys representing youth in delinquency proceedings should
receive training in trial advocacy skills, as well as comprehensive and
on-going training on: adolescent development; communicating with
adolescent clients, witnesses and victims; elements of effective treat-
ment programs, especially for youth with special needs; evaluating
youth competence; and representation in collateral legal matters
including child welfare, education and mental health.

* Caseloads should be low enough to permit every attorney to offer
prompt, full and effective counseling and representation to each client.
Caseloads must be fixed at levels which will not compel lawyers to

69



70

PENNSYLVANIA

forgo investigations required in both contested and uncontested cases,
to be less than diligent in preparation for trial, or to cease representa-
tion at disposition.

o Courts and state/county bar associations should use their authority to
adopt, or urge the adoption of the IJA/ABA Juvenile Justice Standards
for representation of delinquent youth in juvenile court.

* Juvenile defenders should increase their communication with their
counterparts across the state about juvenile court practice.

Commonwealth

The Executive Branch Should:

a)

b)

Adopt the recommendation in the 2003 Final Report of the Penn-
sylvania Supreme Court Committee on Racial and Gender Bias in
the Justice System to establish an independent, state-level Indigent
Defense Commission to oversee the delivery of defense services,
including juvenile defense, and promulgate uniform, effective min-
imum standards.

Through the Pennsylvania Department of Public Welfare (DPW)),
clarify that counties can seek state reimbursement through the
needs-based budgeting process for the cost of court-appointed
counsel for delinquent youth. DPW should also develop guidelines
for county juvenile courts to work with their county Children and
Youth Service agency administrators to include court-appointed
counsel fees and related services in the annual county needs-based
budget. DRW should clarify that there are circumstances which
IV-E administrative costs would be availble for eligible delinquent
youth.

Through DPW, regularly communicate with juvenile defenders
about the performance of public and private provider services to
delinquent youth. DPW should notify juvenile defenders of public
and private delinquency programs operating under provisional
licenses.

d) Through the Pennsylvania Commission on Crime and Delin-

e)

f)

quency, continue and expand the availability of juvenile defense
capacity building grants.

Through the Juvenile Court Judges” Commission (JCJC), continue
to encourage juvenile court judges to provide community leader-
ship by participating in the county budget process to advocate for
sufficient funding for indigent juvenile defense.

Through JCJC’s Center for Juvenile Justice Training and Research,
include juvenile defenders in training programs for juvenile court
judges and probation officers.
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The Supreme Court of Pennsylvania Should:

a) Adopt standards for defense attorneys representing children in
delinquency proceedings that establish guidelines for maximum
caseloads and minimum compensation levels, allowing counsel to
perform in a competent manner.

b) Direct the Administrative Office of Pennsylvania Courts to track
and publish the scope and frequency of delinquency appeals, sepa-
rate from the appellate docket for adult criminal matters.

¢) Adopt the recommendations of the Juvenile Court Procedural
Rules Committee for statewide rules of practice and procedure for
juvenile court practice to the extent that they are consistent with
the findings of this report.

Counties

Juvenile Courts Should:

a) Ensure that no juvenile goes unrepresented at any stage of the
juvenile court process, and presume the indigence of children for
the purposes of appointment of counsel.

b) Take leadership to ensure that counsel representing juveniles are
appropriately trained and adequately compensated and that mini-
mum standards are met. Judges should raise the overall quality of
representation of the attorneys who appear before them by
demanding that they meet the IJA/ABA Juvenile Justice Standards.

c) Sponsor cross-discipline trainings for the county’s juvenile justice
professionals—including judges, prosecutors, defenders and pro-
bation staff—that apply the findings of adolescent development
research to practice issues confronted by these juvenile court prac-
titioners.

Juvenile Probation Officers Should:

Be responsive to the inquiries of juvenile defenders and engage juvenile
defenders in regular, on-going communication throughout the delin-
quency process—from intake to post-disposition review.

Public Defender Offices Should:

a) Negotiate contracts with county commissioners and/or judicial
districts that permit them to refuse to accept cases that rise above
their capacity to provide prompt, full and effective counseling to
each client.

b) Ensure that juvenile defenders have the resources available to
investigate and prepare cases properly from commencement
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through appeal, including access to needed social workers, investi-
gators, experts and interpreters.

¢) Ensure that all juvenile defenders receive regular, on-going and
comprehensive training and supervision.

d) Encourage attorneys to specialize in juvenile defender work and
eliminate any promotional or other office policies that act as barri-
ers to remaining in such work.

e) Develop a strong post-disposition practice by: remaining actively
involved after disposition to ensure that juveniles receive appropri-
ate treatment services; take steps to improve unacceptable and
unlawful conditions in facilities where clients are confined; and
counsel juveniles on the full extent of their post-trial rights and
responsibilities.

f) Maintain accurate data on caseloads, outcomes and other juvenile
justice information essential to effective planning and evaluation of
services.

g) Participate in national and statewide associations such as the
Northeast Regional Defender Center (of the National Juvenile
Defender Center) or the Pennsylvania Association of Criminal
Defense Lawyers (PACDL) to exchange information about a vari-
ety of juvenile topics, including other defender assessments and
the performance of various public and private treatment programs
for delinquent youth.

The Pennsylvania and Local Bar Associations Should:

Become advocates for indigent defenders representing accused and adju-
dicated youth by supporting the above recommendations and by adopting
policies that will promote their implementation.



Appendix 73

APPENDIX A

Defender Assessment Survey Responses
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Delinquency Dispositions, 2007 [Total: 44 486]
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Attormey Waivers, 2007 [Total: 3,082]
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Data Chart 1
Juvenile Defender Resources Compared to Local Prosecutors” Offices
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Data Chart 3
Access to Independent Investigators
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Data Chart 5
Adequacy of expert’s support
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Adequacy of telephone support services
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Data Chart 7
Adequacy of internet support
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Data Chart 9
Effect of Caseload Size on Representation in counties of Class 3 and above
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Data Chart 11
Frequency of juvenile defenders filing pre-trial motions
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Data Chart 13

Appeals in the last calendar year (2001)
Public Defenders with caseloads over 20
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APPENDIX C

[JA/ABA Juvenile Justice Standards

Standards Relating to Counsel for Private Parties

PART I. GENERAL STANDARDS

Standard 1.1. Counsel in Juvenile Proceedings, Generally. The participation of counsel on
behalf of all parties subject to juvenile and family court proceedings is essential to the adminis-
tration of justice and to the fair and accurate resolution of issues at all stages of those proceedings.

Standard 1.2. Standards in Juvenile Proceedings, Generally.

(a) As amember of the bar, a lawyer involved in juvenile court matters is bound to know and
is subject to standards of professional conduct set forth in statutes, rules, decisions of
courts, and codes, canons or other standards of professional conduct. Counsel has no duty
to exercise any directive of the client that is inconsistent with law or these standards.
Counsel may, however, challenge standards that he or she believes limit unconstitutionally
or otherwise improperly representation of clients subject to juvenile court proceedings.

(b) As used in these standards, the term “unprofessional conduct” denotes conduct which is
now or should be subject to disciplinary sanction. Where other terms are used, the stan-
dard is intended as a guide to honorable and competent professional conduct or as a
model for institutional organization.

Standard 1.3. Misrepresentation of Factual Propositions or Legal Authority. It is unprofessional
conduct for counsel intentionally to misrepresent factual propositions or legal authority to the
court or to opposing counsel and probation personnel in the course of discussions concerning
entrance of a plea, early disposition or any other matter related to the juvenile court proceeding.
Entrance of a plea concerning the client’s responsibility in law for alleged misconduct or concern-
ing the existence in law of an alleged status offense is a statement of the party’s posture with
respect to the proceeding and is not a representation of fact or of legal authority.

Standard 1.4. Relations with Probation and Social Work Personnel. A lawyer engaged in juve-
nile court practice typically deals with social work and probation department personnel through-
out the course of handling a case. In general, the lawyer should cooperate with these agencies and
should instruct the client to do so, except to the extent such cooperation is or will likely become
inconsistent with protection of the client’s legitimate interests in the proceeding or of any other
rights of the client under the law.

Standard 1.5. Punctuality. A lawyer should be prompt in all dealings with the court, including
attendance, submissions of motions, briefs and other papers, and in dealings with clients and
other interested persons. It is unprofessional conduct for counsel intentionally to use procedural
devices for which there is no legitimate basis, to misrepresent facts to the court or to accept con-
flicting responsibilities for the purpose of delaying court proceedings. The lawyer should also
emphasize the importance of punctuality in attendance in court to the client and to witnesses to
be called, and, to the extent feasible, facilitate their prompt attendance.

Standard 1.6. Public Statements.

(a) The lawyer representing a client before the juvenile court should avoid personal publicity
connected with the case, both during trial and thereafter.

(b) Counsel should comply with statutory and court rules governing dissemination of infor-
mation concerning juvenile and family court matters and, to the extent consistent with
those rules, with the ABA Standards Relating to Fair Trial and Free Press.
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Standard 1.7. Improvement in The Juvenile Justice System. In each jurisdiction, lawyers prac-
ticing before the juvenile court should actively seek improvement in the administration of juve-
nile justice and the provision of resources for the treatment of persons subject to the jurisdiction
of the juvenile court.

PART II. PROVISIONS AND ORGANIZATION OF LEGAL SERVICES

Standard 2.1. General Principles.

(a) Responsibility for provision of legal services. Provision of satisfactory legal representation in
juvenile and family court cases is the proper concern of all segments of the legal commu-
nity. It is, accordingly, the responsibility of courts, defender agencies, legal professional
groups, individual practitioners and educational institutions to ensure that competent
counsel and adequate supporting services are available for representation of all persons
with business before juvenile and family courts.

(i)

(ii)

(iii)

Lawyers active in practice should be encouraged to qualify themselves for participa-
tion in juvenile and family court cases through formal training, association with expe-
rienced juvenile counsel or by other means. To this end, law firms should encourage
members to represent parties involved in such matters.

Suitable undergraduate and postgraduate educational curricula concerning legal and
nonlegal subjects relevant to representation in juvenile and family courts should reg-
ularly be available.

Careful and candid evaluation of representation in cases involving children should be
undertaken by judicial and professional groups, including the organized bar, particu-
larly but not solely where assigned counsel-whether public or private-appears.

(b) Compensation for services.

(i)

(ii)

(iii)

(iv)

Lawyers participating in juvenile court matters, whether retained or appointed, are
entitled to reasonable compensation for time and services performed according to
prevailing professional standards. In determining fees for their services, lawyers
should take into account the time and labor actually required, the skill required to per-
form the legal service properly, the likelihood that acceptance of the case will preclude
other employment for the lawyer, the fee customarily charged in the locality for simi-
lar legal services, the possible consequences of the proceedings, and the experience,
reputation and ability of the lawyer or lawyers performing the services. In setting fees
lawyers should also consider the performance of services incident to full representa-
tion in cases involving juveniles, including counseling and activities related to locat-
ing or evaluating appropriate community services for a client or a client’s family.

Lawyers should also take into account in determining fees the capacity of a client to
pay the fee. The resources of parents who agree to pay for representation of their chil-
dren in juvenile court proceedings may be considered if there is no adversity of inter-
est as defined in Standard 3.2, infra, and if the parents understand that a lawyer’s
entire loyalty is to the child and that the parents have no control over the case. Where
adversity of interests or desires between parent and child becomes apparent during
the course of representation, a lawyer should be ready to reconsider the fee taking into
account the child’s resources alone.

As in all other cases of representation, it is unprofessional conduct for a lawyer to
overreach the client or the client’s parents in setting a fee, to imply that compensation
is for anything other than professional services rendered by the lawyer or by others
for him or her, to divide the fee with a layman, or to undertake representation in cases
where no financial award may result on the understanding that payment of the fee is
contingent in any way on the outcome of the case.

Lawyers employed in a legal aid or public defender office should be compensated on
a basis equivalent to that paid other government attorneys of similar qualification,
experience and responsibility.
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(c) Supporting services. Competent representation cannot be assured unless adequate support-
ing services are available. Representation in cases involving juveniles typically requires
investigatory, expert and other nonlegal services. These should be available to lawyers and
to their clients at all stages of juvenile and family court proceedings.

(i) Where lawyers are assigned, they should have regular access to all reasonably neces-
sary supporting services.

(ii) Where a defender system is involved, adequate supporting services should be avail-
able within the organization itself.

(d) Independence. Any plan for providing counsel to private parties in juvenile court proceed-
ings must be designed to guarantee the professional independence of counsel and the
integrity of the lawyer-client relationship.

Standard 2.2. Organization of Services.

(a) In general. Counsel should be provided in a systematic manner and in accordance with a
widely publicized plan. Where possible, a coordinated plan for representation which com-
bines defender and assigned counsel systems should be adopted.

(b) Defender systems.

(i) Application of general defender standards. A defender system responsible for repre-
sentation in some or all juvenile court proceedings generally should apply to staff and
offices engaged in juvenile court matters its usual standards for selection, supervision,
assignment and tenure of lawyers, restrictions on private practice, provision of facili-
ties and other organizational procedures.

(ii) Facilities. If local circumstances require, the defender system should maintain a sepa-
rate office for juvenile court legal and supporting staff, located in a place convenient
to the courts and equipped with adequate library, interviewing and other facilities. A
supervising attorney experienced in juvenile court representation should be assigned
to and responsible for the operation of that office.

(iii) Specialization. While rotation of defender staff from one duty to another is an appro-
priate training device, there should be opportunity for staff to specialize in juvenile
court representation to the extent local circumstances permit.

(iv) Caseload. It is the responsibility of every defender office to ensure that its personnel
can offer prompt, full and effective counseling and representation to each client.
A defender office should not accept more assignments than its staff can adequately
discharge.

(c) Assigned counsel systems.

(i) An assigned counsel plan should have available to it an adequate pool of competent
attorneys experienced in juvenile court matters and an adequate plan for all necessary
legal and supporting services.

(if) Appointments through an assigned counsel system should be made, as nearly as pos-
sible, according to some rational and systematic sequence. Where the nature of the
action or other circumstances require, a lawyer may be selected because of his or her
special qualifications to serve in the case, without regard to the established sequence.

Standard 2.3. Types of Proceedings.
(a) Delinquency and in need of supervision proceedings.

(i) Counsel should be provided for any juvenile subject to delinquency or in need of
supervision proceedings.

(ii) Legal representation should also be provided the juvenile in all proceedings arising
from or related to a delinquency or in need of supervision action, including mental
competency, transfer, postdisposition, probation revocation, and classification, institu-
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tional transfer, disciplinary or other administrative proceedings related to the treat-
ment process which may substantially affect the juvenile’s custody, status or course of
treatment. The nature of the forum and the formal classification of the proceeding is
irrelevant for this purpose.

(b) Child protective, custody and adoption proceedings. Counsel should be available to the respon-
dent parents, including the father of an illegitimate child, or other guardian or legal custo-
dian in a neglect or dependency proceeding. Independent counsel should also be provided
for the juvenile who is the subject of proceedings affecting his or her status or custody.
Counsel should be available at all stages of such proceedings and in all proceedings collat-
eral to neglect and dependency matters, except where temporary emergency action is
involved and immediate participation of counsel is not practicable.

Standard 2.4. Stages Of Proceedings.

(a) Initial provision of counsel.

(i) When ajuvenile is taken into custody, placed in detention or made subject to an intake
process, the authorities taking such action have the responsibility promptly to notify
the juvenile’s lawyer, if there is one, or advise the juvenile with respect to the avail-
ability of legal counsel.

(if) In administrative or judicial postdispositional proceedings which may affect the juve-
nile’s custody, status or course of treatment, counsel should be available at the earliest
stage of the decisional process, whether the respondent is present or not. Notification
of counsel and, where necessary, provision of counsel in such proceedings is the
responsibility of the judicial or administrative agency.

(b) Duration of representation and withdrawal of counsel.

(i) Lawyers initially retained or appointed should continue their representation through
all stages of the proceeding, unless geographical or other compelling factors make
continued participation impracticable.

(if) Once appointed or retained, counsel should not request leave to withdraw unless
compelled by serious illness or other incapacity, or unless contemporaneous or
announced future conduct of the client is such as seriously to compromise the
lawyer’s professional integrity. Counsel should not seek to withdraw on the belief
that the contentions of the client lack merit, but should present for consideration such
points as the client desires to be raised provided counsel can do so without violating
standards of professional ethics.

(iii) Ifleave to withdraw is granted, or if the client justifiably asks that counsel be replaced,
successor counsel should be available.

PART III. THE LAWYER-CLIENT RELATIONSHIP

Standard 3.1. The Nature Of The Relationship.

(a) Client’s interests paramount. However engaged, the lawyer’s principal duty is the represen-
tation of the client’s legitimate interests. Considerations of personal and professional
advantage or convenience should not influence counsel’s advice or performance.

(b) Determination of client’s interests.

(i) Generally. In general, determination of the client’s interests in the proceedings, and
hence the plea to be entered, is ultimately the responsibility of the client after full con-
sultation with the attorney.

(ii) Counsel for the juvenile.

[a] Counsel for the respondent in a delinquency or in need of supervision proceeding
should ordinarily be bound by the client’s definition of his or her interests with



(iii)

Appendix

respect to admission or denial of the facts or conditions alleged. It is appropriate
and desirable for counsel to advise the client concerning the probable success and
consequences of adopting any posture with respect to those proceedings.

[b] Where counsel is appointed to represent a juvenile subject to child protective pro-
ceedings, and the juvenile is capable of considered judgment on his or her own
behalf, determination of the client’s interest in the proceeding should ultimately
remain the client’s responsibility, after full consultation with counsel.

[c] In delinquency and in need of supervision proceedings, where it is locally permis-
sible to so adjudicate very young persons, and in child protective proceedings, the
respondent may be incapable of considered judgment in his or her own behalf.

[1] Where a guardian ad litem has been appointed, primary responsibility for
determination of the posture of the case rests with the guardian and the juve-
nile.

[2] Where a guardian ad litem has not been appointed, the attorney should ask
that one be appointed.

[3] Where a guardian ad litem has not been appointed and, for some reason, it
appears that independent advice to the juvenile will not otherwise be avail-
able, counsel should inquire thoroughly into all circumstances that a careful
and competent person in the juvenile’s position should consider in determin-
ing the juvenile’s interests with respect to the proceeding. After consultation
with the juvenile, the parents (where their interests do not appear to conflict
with the juvenile’s), and any other family members or interested persons, the
attorney may remain neutral concerning the proceeding, limiting participa-
tion to presentation and examination of material evidence or, if necessary, the
attorney may adopt the position requiring the least intrusive intervention jus-
tified by the juvenile’s circumstances.

Counsel for the parent. It is appropriate and desirable for an attorney to consider all
circumstances, including the apparent interests of the juvenile, when counseling and
advising a parent who is charged in a child protective proceeding or who is seeking
representation during a delinquency or in need of supervision proceeding. The pos-
ture to be adopted with respect to the facts and conditions alleged in the proceeding,
however, remains ultimately the responsibility of the client.

Standard 3.2 Adversity of Interests.

(a) Adversity of interests defined. For purposes of these standards, adversity of interests exists
when a lawyer or lawyers associated in practice:

(b

~

(i)

(ii)

(iii)

Formally represent more than one client in a proceeding and have a duty to contend
in behalf of one client that which their duty to another requires them to oppose.

Formally represent more than one client and it is their duty to contend in behalf of one
client that which [sic] may prejudice the other client’s interests at any point in the pro-
ceeding.

Formally represent one client but are required by some third person or institution,
including their employer, to accommodate their representation of that client to factors
unrelated to the client’s legitimate interests.

Resolution of adversity. At the earliest feasible opportunity, counsel should disclose to the
client any interest in or connection with the case or any other matter that might be relevant
to the client’s selection of a lawyer. Counsel should at the same time seek to determine
whether adversity of interests potentially exists and, if so, should immediately seek to
withdraw from representation of the client who will be least prejudiced by such with-
drawal.
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Standard 3.3. Confidentiality.

(@)

(b

~

(©

Establishment of confidential relationship. Counsel should seek from the outset to establish a
relationship of trust and confidence with the client. The lawyer should explain that full
disclosure to counsel of all facts known to the client is necessary for effective representa-
tion, and at the same time explain that the lawyer’s obligation of confidentiality makes
privileged the client’s disclosures relating to the case.

Preservation of client’s confidences and secrets.

(i) Except as permitted by 3.3(d), below, an attorney should not knowingly reveal a con-
fidence or secret of a client to another, including the parent of a juvenile client.

(if) Except as permitted by 3.3(d), below, an attorney should not knowingly use a confi-
dence or secret of a client to the disadvantage of the client or, unless the attorney has
secured the consent of the client after full disclosure, for the attorney’s own advantage
or that of a third person.

Preservation of secrets of a juvenile client’s parent or guardian. The attorney should not reveal
information gained from or concerning the parent or guardian of a juvenile client in the
course of representation with respect to a delinquency or in need of supervision proceed-
ing against the client, where (1) the parent or guardian has requested the information be
held inviolate, or (2) disclosure of the information would likely be embarrassing or detri-
mental to the parent or guardian and (3) preservation would not conflict with the attor-
ney’s primary responsibility to the interests of the client.

(i) The attorney should not encourage secret communications when it is apparent that
the parent or guardian believes those communications to be confidential or privileged
and disclosure may become necessary to full and effective representation of the client.

(if) Except as permitted by 3.3(d), below, an attorney should not knowingly reveal the
parent’s secret communication to others or use a secret communication to the parent’s
disadvantage or to the advantage of the attorney or of a third person, unless (1) the
parent competently consents to such revelation or use after full disclosure or (2) such
disclosure or use is necessary to the discharge of the attorney’s primary responsibility
to the client.

(d) Disclosure of confidential communications. In addition to circumstances specifically men-

tioned above, a lawyer may reveal:

(i) Confidences or secrets with the informed and competent consent of the client or
clients affected, but only after full disclosure of all relevant circumstances to them. If
the client is a juvenile incapable of considered judgment with respect to disclosure of
a secret or confidence, a lawyer may reveal such communications if such disclosure (1)
will not disadvantage the juvenile and (2) will further rendition of counseling, advice
or other service to the client.

(ii) Confidences or secrets when permitted under disciplinary rules of the ABA Code of
Professional Responsibility or as required by law or court order.

(iii) The intention of a client to commit a crime or an act which if done by an adult would
constitute a crime, or acts that constitute neglect or abuse of a child, together with any
information necessary to prevent such conduct. A lawyer must reveal such intention if
the conduct would seriously endanger the life or safety of any person or corrupt the
processes of the courts and the lawyer believes disclosure is necessary to prevent the
harm. If feasible, the lawyer should first inform the client of the duty to make such
revelation and seek to persuade the client to abandon the plan.

(iv) Confidences or secrets material to an action to collect a fee or to defend himself or her-
self or any employees or associates against an accusation of wrongful conduct.

Standard 3.4. Advice and Service with Respect to Anticipated Unlawful Conduct. It is unpro-

fessional conduct for a lawyer to assist a client to engage in conduct the lawyer believes to be ille-
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gal or fraudulent, except as part of a bona fide effort to determine the validity, scope, meaning or
application of a law.

Standard 3.5. Duty to Keep Client Informed. The lawyer has a duty to keep the client informed
of the developments in the case, and of the lawyer’s efforts and progress with respect to all
phases of representation. This duty may extend, in the case of a juvenile client, to a parent or
guardian whose interests are not adverse to the juvenile’s, subject to the requirements of confi-
dentiality set forth in 3.3, above.

PART IV. INITIAL STAGES OF REPRESENTATION

Standard 4.1. Prompt Action to Protect the Client. Many important rights of clients involved in
juvenile court proceedings can be protected only by prompt advice and action. The lawyers
should immediately inform clients of their rights and pursue any investigatory or procedural
steps necessary to protection of their clients” interests.

Standard 4.2. Interviewing the Client.

(a) Thelawyer should confer with a client without delay and as often as necessary to ascertain
all relevant facts and matters of defense known to the client.

(b) In interviewing a client, it is proper for the lawyer to question the credibility of the client’s
statements or those of any other witness. The lawyer may not, however, suggest expressly
or by implication that the client or any other witness prepare or give, on oath or to the
lawyer, a version of the facts which is in any respect untruthful, nor may the lawyer inti-
mate that the client should be less than candid in revealing material facts to the attorney.

Standard 4.3. Investigation and Preparation.

(a) It is the duty of the lawyer to conduct a prompt investigation of the circumstances of the
case and to explore all avenues leading to facts concerning responsibility for the acts or
conditions alleged and social or legal dispositional alternatives. The investigation should
always include efforts to secure information in the possession of prosecution, law enforce-
ment, education, probation and social welfare authorities. The duty to investigate exists
regardless of the client’s admissions or statements of facts establishing responsibility for
the alleged facts and conditions or of any stated desire by the client to admit responsibility
for those acts and conditions.

(b) Where circumstances appear to warrant it, the lawyer should also investigate resources
and services available in the community and, if appropriate, recommend them to the client
and the client’s family. The lawyer’s responsibility in this regard is independent of the pos-
ture taken with respect to any proceeding in which the client is involved.

(c) It is unprofessional conduct for a lawyer to use illegal means to obtain evidence or infor-
mation or to employ, instruct or encourage others to do so.

Standard 4.4. Relations with Prospective Witnesses.

The ethical and legal rules concerning counsel’s relations with lay and expert witnesses generally
govern lawyers engaged in juvenile court representation.

PART V. ADVISING AND COUNSELING THE CLIENT

Standard 5.1. Advising the Client Concerning the Case.

(a) After counsel is fully informed on the facts and the law, he or she should with complete
candor advise the client involved in juvenile court proceedings concerning all aspects of
the case, including counsel’s frank estimate of the probable outcome. It is unprofessional
conduct for a lawyer intentionally to understate or overstate the risks, hazards or
prospects of the case in order unduly or improperly to influence the client’s determination
of his or her posture in the matter.
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(b) The lawyer should caution the client to avoid communication about the case with wit-
nesses where such communication would constitute, apparently or in reality, improper
activity. Where the right to jury trial exists and has been exercised, the lawyer should fur-
ther caution the client with regard to communication with prospective or selected jurors.

Standard 5.2. Control and Direction of the Case.

(a) Certain decisions relating to the conduct of the case are in most cases ultimately for the
client and others are ultimately for the lawyer. The client, after full consultation with coun-
sel, is ordinarily responsible for determining;:

(i) the plea to be entered at adjudication;

(if) whether to cooperate in consent judgment or early disposition plans;
(iii) whether to be tried as a juvenile or an adult, where the client has that choice;
(iv) whether to waive jury trial;

(v) whether to testify on his or her own behalf.

(b) Decisions concerning what witnesses to call, whether and how to conduct cross-examina-
tion, what jurors to accept and strike, what trial motions should be made, and any other
strategic and tactical decisions not inconsistent with determinations ultimately the respon-
sibility of and made by the client, are the exclusive province of the lawyer after full
consultation with the client.

(c) If a disagreement on significant matters of tactics or strategy arises between the lawyer
and the client, the lawyer should make a record of the circumstances, his or her advice and
reasons, and the conclusion reached. This record should be made in a manner which pro-
tects the confidentiality of the lawyer-client relationship.

Standard 5.3. Counseling. A lawyer engaged in juvenile court representation often has occasion
to counsel the client and, in some cases, the client’s family with respect to nonlegal matters. This
responsibility is generally appropriate to the lawyer’s role and should be discharged, as any
other, to the best of the lawyer’s training and ability.

PART VI. INTAKE, EARLY DISPOSITION AND DETENTION

Standard 6.1. Intake and Early Disposition Generally. Whenever the nature and circumstances
of the case permit, counsel should explore the possibility of early diversion from the formal juve-
nile court process through subjudicial agencies and other community resources. Participation in
pre- or nonjudicial stages of the juvenile court process may be critical to such diversion, as well as
to protection of the client’s rights.

Standard 6.2. Intake Hearings.

(a) Injurisdictions where intake hearings are held prior to reference of a juvenile court matter
for judicial proceedings, the lawyer should be familiar with and explain to the client and,
if the client is a minor, to the client’s parents, the nature of the hearing, the procedures to be
followed, the several dispositions available and their probable consequences. The lawyer
should further advise the client of his or her rights at the intake hearing, including the
privilege against self-incrimination where appropriate, and of the use that may be made of
the client’s statements.

(b) The lawyer should be prepared to make to the intake hearing officer arguments concern-
ing the jurisdictional sufficiency of the allegations made and to present facts and circum-
stances relating to the occurrence of and the client’s responsibility for the acts or conditions
charged or to the necessity for official treatment of the matter.

Standard 6.3. Early Disposition.

(a) When the client admits the acts or conditions alleged in the juvenile court proceeding and,
after investigation, the lawyer is satisfied that the admission is factually supported and
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that the court would have jurisdiction to act, the lawyer should, with the client’s consent,
consider developing or cooperating in the development of a plan for informal or voluntary
adjustment of the case.

A lawyer should not participate in an admission of responsibility by the client for pur-
poses of securing informal or early disposition when the client denies responsibility for the
acts or conditions alleged.

Standard 6.4. Detention.

(@)

(b)

(©

If the client is detained or the client’s child is held in shelter care, the lawyer should imme-
diately consider all steps that may in good faith be taken to secure the child’s release from
custody.

Where the intake department has initial responsibility for custodial decisions, the lawyer
should promptly seek to discover the grounds for removal from the home and may pres-
ent facts and arguments for release at the intake hearing or earlier. If a judicial detention
hearing will be held, the attorney should be prepared, where circumstances warrant, to
present facts and arguments relating to the jurisdictional sufficiency of the allegations, the
appropriateness of the place of and criteria used for detention, and any noncompliance
with procedures for referral to court or for detention. The attorney should also be prepared
to present evidence with regard to the necessity for detention and a plan for pretrial
release of the juvenile.

The lawyer should not personally guarantee the attendance or behavior of the client or any
other person, whether as surety on a bail bond or otherwise.

PART VII. ADJUDICATION

Standard 7.1. Adjudication without Trial.

(@)

(b)

Counsel may conclude, after full investigation and preparation, that under the evidence
and the law the charges involving the client will probably be sustained. Counsel should so
advise the client and, if negotiated pleas are allowed under prevailing law, may seek the
client’s consent to engage in plea discussions with the prosecuting agency. Where the
client denies guilt, the lawyer cannot properly participate in submitting a plea of involve-
ment when the prevailing law requires that such a plea be supported by an admission of
responsibility in fact.

The lawyer should keep the client advised of all developments during plea discussions
with the prosecuting agency and should communicate to the client all proposals made by
the prosecuting agency. Where it appears that the client’s participation in a psychiatric,
medical, social or other diagnostic or treatment regime would be significant in obtaining a
desired result, the lawyer should so advise the client and, when circumstances warrant,
seek the client’s consent to participation in such a program.

Standard 7.2. Formality, In General. While the traditional formality and procedure of criminal
trials may not in every respect be necessary to the proper conduct of juvenile court proceedings,
it is the lawyer’s duty to make all motions, objections or requests necessary to protection of the
client’s rights in such form and at such time as will best serve the client’s legitimate interests at
trial or on appeal.

Standard 7.3. Discovery and Motion Practice.

(@)

Discovery.

(i) Counsel should promptly seek disclosure of any documents, exhibits or other infor-
mation potentially material to representation of clients in juvenile court proceedings.
If such disclosure is not readily available through informal processes, counsel should
diligently pursue formal methods of discovery including, where appropriate, the fil-
ing of motions for bills of particulars, for discovery and inspection of exhibits, docu-
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ments and photographs, for production of statements by and evidence favorable to
the respondent, for production of a list of witnesses, and for the taking of depositions.

(if) In seeking discovery, the lawyer may find that rules specifically applicable to juvenile
court proceedings do not exist in a particular jurisdiction or that they improperly or
unconstitutionally limit disclosure. In order to make possible adequate representation
of the client, counsel should in such cases investigate the appropriateness and feasi-
bility of employing discovery techniques available in criminal or civil proceedings in
the jurisdiction.

(b) Other motions. Where the circumstances warrant, counsel should promptly make any
motions material to the protection and vindication of the client’s rights, such as motions to
dismiss the petition, to suppress evidence, for mental examination, or appointment of an
investigator or expert witness, for severance, or to disqualify a judge. Such motions should
ordinarily be made in writing when that would be required for similar motions in civil or
criminal proceedings in the jurisdiction. If a hearing on the motion is required, it should be
scheduled at some time prior to the adjudication hearing if there is any likelihood that con-
solidation will work to the client’s disadvantage.

Standard 7.4. Compliance with Orders.

(a) Control of proceedings is principally the responsibility of the court, and the lawyer should
comply promptly with all rules, orders and decisions of the judge. Counsel has the right to
make respectful requests for reconsideration of adverse rulings and has the duty to set
forth on the record adverse rulings or judicial conduct which counsel considers prejudicial
to the client’s legitimate interests.

(b) The lawyer should be prepared to object to the introduction of any evidence damaging to
the client’s interest if counsel has any legitimate doubt concerning its admissibility under
constitutional or local rules of evidence.

Standard 7.5. Relations with Court and Participants.

(a) The lawyer should at all times support the authority of the court by preserving profes-
sional decorum and by manifesting an attitude of professional respect toward the judge,
opposing counsel, witnesses and jurors

(i) When court is in session, the lawyer should address the court and not the prosecutor
directly on any matter relating to the case unless the person acting as prosecutor is
giving evidence in the proceeding.

(ii) It is unprofessional conduct for a lawyer to engage in behavior or tactics purposely
calculated to irritate or annoy the court, the prosecutor or probation department per-
sonnel.

(b) When in the company of clients or clients’ parents, the attorney should maintain a profes-
sional demeanor in all associations with opposing counsel and with court or probation
personnel.

Standard 7.7. Presentation of Evidence.

It is unprofessional conduct for a lawyer knowingly to offer false evidence or to bring inadmissi-
ble evidence to the attention of the trier of fact, to ask questions or display demonstrative evi-
dence known to be improper or inadmissible, or intentionally to make impermissible comments
or arguments in the presence of the trier of fact. When a jury is empaneled, if the lawyer has sub-
stantial doubt concerning the admissibility of evidence, he or she should tender it by an offer of
proof and obtain a ruling on its admissibility prior to presentation.

Standard 7.8. Examination of Witnesses.

(a) The lawyer in juvenile court proceedings should be prepared to examine fully any witness
whose testimony is damaging to the client’s interests. It is unprofessional conduct for
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counsel knowingly to forego or limit examination of a witness when it is obvious that fail-
ure to examine fully will prejudice the client’s legitimate interests.

(b) The lawyer’s knowledge that a witness is telling the truth does not preclude cross-
examination in all circumstances, but may affect the method and scope of cross-examina-
tion. Counsel should not misuse the power of cross-examination or impeachment by
employing it to discredit the honesty or general character of a witness known to be testify-
ing truthfully.

(c) The examination of all witnesses should be conducted fairly and with due regard for the
dignity and, to the extent allowed by the circumstances of the case, the privacy of the wit-
ness. In general, and particularly when a youthful witness is testifying, the lawyer should
avoid unnecessary intimidation or humiliation of the witness.

(d) Alawyer should not knowingly call as a witness one who will claim a valid privilege not
to testify for the sole purpose of impressing that claim on the fact-finder. In some instances,
as defined in the ABA Code of Professional Responsibility, doing so will constitute unpro-
fessional conduct.

(e) It is unprofessional conduct to ask a question that implies the existence of a factual predi-
cate which the examiner knows cannot be supported by evidence.

Standard 7.9. Testimony by the Respondent.

(a) Itisthe lawyer’s duty to protect the client’s privilege against self- incrimination in juvenile
court proceedings. When the client has elected not to testify, the lawyer should be alert to
invoke the privilege and should insist on its recognition unless the client competently
decides that invocation should not be continued.

(b

=

If the respondent has admitted to counsel facts which establish his or her responsibility for
the acts or conditions alleged and if the lawyer, after independent investigation, is satisfied
that those admissions are true, and the respondent insists on exercising the right to testify
at the adjudication hearing, the lawyer must advise the client against taking the stand to
testify falsely and, if necessary, take appropriate steps to avoid lending aid to perjury.

(i) If, before adjudication, the respondent insists on taking the stand to testify falsely, the
lawyer must withdraw from the case if that is feasible and should seek the leave of the
court to do so if necessary.

(ii) If withdrawal from the case is not feasible or is not permitted by the court, or if the sit-
uation arises during adjudication without notice, it is unprofessional conduct for the
lawyer to lend aid to perjury or to use the perjured testimony. Before the respondent
takes the stand in these circumstances the lawyer should, if possible, make a record of
the fact that respondent is taking the stand against the advice of counsel without
revealing that fact to the court. Counsel’s examination should be confined to identify-
ing the witness as the respondent and permitting the witness to make his or her state-
ment to the trier of fact. Counsel may not engage in direct examination of the
respondent in the conventional manner and may not recite or rely on the false testi-
mony in argument.

Standard 7.10. Argument. The lawyer in juvenile court representation should comply with the
rules generally governing argument in civil and criminal proceedings.

PART VIII. TRANSFER PROCEEDINGS

Standard 8.1. In General. A proceeding to transfer a respondent from the jurisdiction of the juve-
nile court to a criminal court is a critical stage in both juvenile and criminal justice processes.
Competent representation by counsel is essential to the protection of the juvenile’s rights in such
a proceeding.
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Standard 8.2. Investigation and Preparation.

(a) In any case where transfer is likely, counsel should seek to discover at the earliest opportu-
nity whether transfer will be sought and, if so, the procedure and criteria according to
which that determination will be made.

(b) The lawyer should promptly investigate all circumstances of the case bearing on the
appropriateness of transfer and should seek disclosure of any reports or other evidence
that will be submitted to or may be considered by the court in the course of transfer pro-
ceedings. Where circumstances warrant, counsel should promptly move for appointment
of an investigator or expert witness to aid in the preparation of the defense and for any
other order necessary to protection of the client’s rights.

Standard 8.3. Advising and Counseling the Client Concerning Transfer. Upon learning that
transfer will be sought or may be elected, counsel should fully explain the nature of the proceed-
ing and the consequences of transfer to the client and the client’s parents. In so doing, counsel
may further advise the client concerning participation in diagnostic and treatment programs
which may provide information material to the transfer decision.

Standard 8.4. Transfer Hearings. If a transfer hearing is held, the rules set forth in Part VII of
these standards shall generally apply to counsel’s conduct of that hearing.

Standard 8.5. Post-Hearing Remedies. If transfer for criminal prosecution is ordered, the lawyer
should act promptly to preserve an appeal from that order and should be prepared to make any
appropriate motions for post-transfer relief.

PART IX. DISPOSITION

Standard 9.1. In General. The active participation of counsel at disposition is often essential to
protection of clients’ rights and to furtherance of their legitimate interests. In many cases the
lawyer’s most valuable service to clients will be rendered at this stage of the proceeding.

Standard 9.2. Investigation and Preparation.

(a) Counsel should be familiar with the dispositional alternatives available to the court, with
its procedures and practices at the disposition stage, and with community services that
might be useful in the formation of a dispositional plan appropriate to the client’s circum-
stances.

(b) The lawyer should promptly investigate all sources of evidence including any reports or
other information that will be brought to the court’s attention and interview all witnesses
material to the disposition decision.

(c) If access to social investigation, psychological, psychiatric or other reports or information
is not provided voluntarily or promptly, counsel should be prepared to seek their disclo-
sure and time to study them through formal measures.

(d) Whether or not social and other reports are readily available, the lawyer has a duty inde-
pendently to investigate the client’s circumstances, including such factors as previous his-
tory, family relations, economic condition and any other information relevant to disposition.

(e) The lawyer should seek to secure the assistance of psychiatric, psychological, medical or
other expert personnel needed for purposes of evaluation, consultation or testimony with
respect to formation of a dispositional plan.

Standard 9.3. Counseling Prior to Disposition.

(a) The lawyer should explain to the client the nature of the disposition hearing, the issues
involved and the alternatives open to the court. The lawyer should also explain fully and
candidly the nature, obligations and consequences of any proposed dispositional plan,
including the meaning of conditions of probation, the characteristics of any institution to
which commitment is possible, and the probable duration of the client’s responsibilities
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under the proposed dispositional plan. Ordinarily, the lawyer should not make or agree to
a specific dispositional recommendation without the client’s consent.

(b) When psychological or psychiatric evaluations are ordered by the court or arranged by

(©

counsel prior to disposition, the lawyer should explain the nature of the procedure to the
client and encourage the client’s cooperation with the person or persons administering the
diagnostic procedure.

The lawyer must exercise discretion in revealing or discussing the contents of psychiatric,
psychological, medical and social reports, tests or evaluations bearing on the client’s his-
tory or condition or, if the client is a juvenile, the history or condition of the client’s par-
ents. In general, the lawyer should not disclose data or conclusions contained in such
reports to the extent that, in the lawyer’s judgment based on knowledge of the client and
the client’s family, revelation would be likely to affect adversely the client’s well-being or
relationships within the family and disclosure is not necessary to protect the client’s inter-
ests in the proceeding.

Standard 9.4. Disposition Hearing.

(a) Itis the lawyer’s duty to insist that proper procedure be followed throughout the disposi-

tion stage and that orders entered be based on adequate reliable evidence.

(b) Where the dispositional hearing is not separate from adjudication or where the court does

(©

not have before it all evidence required by statute, rules of court or the circumstances of
the case, the lawyer should seek a continuance until such evidence can be presented if to
do so would serve the client’s interests.

The lawyer at disposition should be free to examine fully and to impeach any witness
whose evidence is damaging to the client’s interests and to challenge the accuracy, credi-
bility and weight of any reports, written statements or other evidence before the court. The
lawyer should not knowingly limit or forego examination or contradiction by proof of any
witness, including a social worker or probation department officer, when failure to exam-
ine fully will prejudice the client’s interests. Counsel may seek to compel the presence of
witnesses whose statements of fact or opinion are before the court or the production of
other evidence on which conclusions of fact presented at disposition are based.

(d) The lawyer may, during disposition, ask that the client be excused during presentation of

evidence when, in counsel’s judgment, exposure to a particular item of evidence would
adversely affect the well-being of the client or the client’s relationship with his or her fam-
ily, and the client’s presence is not necessary to protecting his or her interests in the pro-
ceeding.

Standard 9.5. Counseling After Disposition.

When a dispositional decision has been reached, it is the lawyer’s duty to explain the nature, obli-
gations and consequences of the disposition to the client and his or her family and to urge upon
the client the need for accepting and cooperating with the dispositional order. If appeal from
either the adjudicative or dispositional decree is contemplated, the client should be advised of
that possibility, but the attorney must counsel compliance with the court’s decision during the
interim.

PART X. REPRESENTATION AFTER DISPOSITION

Standard 10.1. Relations with the Client After Disposition.

(a) The lawyer’s responsibility to the client does not necessarily end with dismissal of the

charges or entry of a final dispositional order. The attorney should be prepared to counsel
and render or assist in securing appropriate legal services for the client in matters arising
from the original proceeding.
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(b) If the client has been found to be within the juvenile court’s jurisdiction, the lawyer should
maintain contact with both the client and the agency or institution involved in the disposi-
tion plan in order to ensure that the client’s rights are respected and, where necessary, to
counsel the client and the client’s family concerning the dispositional plan.

(c) Whether or not the charges against the client have been dismissed, where the lawyer is
aware that the client or the client’s family needs and desires community or other medical,
psychiatric, psychological, social or legal services, he or she should render all possible
assistance in arranging for such services.

(d) The decision to pursue an available claim for postdispositional relief from judicial and cor-
rectional or other administrative determinations related to juvenile court proceedings,
including appeal, habeas corpus or an action to protect the client’s right to treatment, is
ordinarily the client’s responsibility after full consultation with counsel.

Standard 10.2. Post-Dispositional Hearings Before the Juvenile Court.

(a) The lawyer who represents a client during initial juvenile court proceedings should ordi-
narily be prepared to represent the client with respect to proceedings to review or modify
adjudicative or dispositional orders made during earlier hearings or to pursue any affir-
mative remedies that may be available to the client under local juvenile court law.

(b) The lawyer should advise the client of the pendency or availability of a postdispositional
hearing or proceeding and of its nature, issues and potential consequences. Counsel
should urge and, if necessary, seek to facilitate the prompt attendance at any such hearing
of the client and of any material witnesses who may be called.

Standard 10.3. Counsel on Appeal.

(a) Trial counsel, whether retained or appointed by the court, should conduct the appeal
unless new counsel is substituted by the client or by the appropriate court. Where there
exists an adequate pool of competent counsel available for assignment to appeals from
juvenile court orders and substitution will not work substantial disadvantage to the
client’s interests, new counsel may be appointed in place of trial counsel.

(b) Whether or not trial counsel expects to conduct the appeal, he or she should promptly
inform the client, and where the client is a minor and the parents’ interests are not adverse,
the client’s parents of the right to appeal and take all steps necessary to protect that right
until appellate counsel is substituted or the client decides not to exercise this privilege.

(c) Counsel on appeal, after reviewing the record below and undertaking any other appropri-
ate investigation, should candidly inform the client as to whether there are meritorious
grounds for appeal and the probable results of any such appeal, and should further
explain the potential advantages and disadvantages associated with appeal. However,
appellate counsel should not seek to withdraw from a case solely because his or her own
analysis indicates that the appeal lacks merit.

Standard 10.4. Conduct of the Appeal.

The rules generally governing conduct of appeals in criminal and civil cases govern conduct of
appeals in juvenile court matters.

Standard 10.5. Post-Dispositional Remedies: Protection of the Client’s Right to Treatment.

(a) Alawyer who has represented a client through trial and/or appellate proceedings should
be prepared to continue representation when post-dispositional action, whether affirma-
tive or defensive, is sought, unless new counsel is appointed at the request of the client or
continued representation would, because of geographical considerations or other factors,
work unreasonable hardship.



Appendix

(b) Counsel representing a client in post-dispositional matters should promptly undertake
any factual or legal investigation in order to determine whether grounds exist for relief
from juvenile court or administrative action. If there is reasonable prospect of a favorable
result, the lawyer should advise the client and, if their interests are not adverse, the client’s
parents of the nature, consequences, probable outcome and advantages or disadvantages
associated with such proceedings.

(c¢) The lawyer engaged in post-dispositional representation should conduct those proceed-
ings according to the principles generally governing representation in juvenile court mat-
ters.

Standard 10.6. Probation Revocation; Parole Revocation.

(a) Trial counsel should be prepared to continue representation if revocation of the client’s
probation or parole is sought, unless new counsel is appointed or continued representa-
tion would, because of geographical or other factors, work unreasonable hardship.

(b) Where proceedings to revoke conditional liberty are conducted in substantially the same
manner as original petitions alleging delinquency or need for supervision, the standards
governing representation in juvenile court generally apply. Where special procedures are
used in such matters, counsel should advise the client concerning those procedures and be
prepared to participate in the revocation proceedings at the earliest stage.

Standard 10.7. Challenges to the Effectiveness of Counsel.

(a) Alawyer appointed or retained to represent a client previously represented by other coun-
sel has a good faith duty to examine prior counsel’s actions and strategy. If, after investi-
gation, the new attorney is satisfied that prior counsel did not provide effective assistance,
the client should be so advised and any appropriate relief for the client on that ground
should be vigorously pursued.

(b) Alawyer whose conduct of a juvenile court case is drawn into question may testify in judi-
cial, administrative or investigatory proceedings concerning the matters charged, even
though in so doing the lawyer must reveal information which was given by the client in
confidence.
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IJA/ABA Juvenile Justice Standards, Standard 4.2(a).

Id. at Standard 7.3(b).

McKeiver v. Pennsylvania, 403 U.S. 528 (1971); In the Interest of ].F., 714 A.2d 467 (Pa. Super. 1998).
See Part VII of IJA/ABA Juvenile Justice Standards, Adjudication.

Pennsylvania Juvenile Court Judges” Commission, Pennsylvania Juvenile Court Dispositions 2001,
at 12 (2002).

IJA/ABA Juvenile Justice Standards, Standard 6.3(b).

IJA/ABA Juvenile Justice Standards, Standards Relating to Adjudication, Standard 3.1(a) (1996).
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In re Gault at 36.
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Bias Commission at 193.

The only exception among offices we visited was the indigent juvenile defender in Lack-
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9.

S

9.

&
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7 Francisco A. Villarruel, ef al., Dénde Estd La Justica?, Executive Summary, p.7 (July 2002). The
report was commissioned by the Building Blocks for Youth Initiative, a national campaign to pro-
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1% 42 Pa. C.S. § 6332 (emphasis added).

1 Juvenile Court Judges” Commission of Pennsylvania. Pennsylvania Juvenile Court Dispositions
2001 at 37 (2002).

1 Notably, 42% of juvenile defenders report having cases in which they raised competency to
stand trial; when they raised the issue, courts in the vast majority of cases (83%) ordered a
competency hearing.

" In Pennsylvania, the purpose of the disposition hearing is to consider evidence regarding
whether the juvenile is “in need of treatment, supervision or rehabilitation,” and, if so, to deter-
mine what form it should take. 42 Pa. C.S. § 6341(b). Technically, it is the determination that the
juvenile has committed a delinquent act and is in need of treatment, supervision or rehabilita-
tion that qualifies him as a “delinquent child.”

2 42 Pa. C.S. § 6341(d).
" I,

" As the IJA/ABA Juvenile Justice Standards make clear, however, attorneys who represent children
must do more than simply review the juvenile probation officer’s report. IJA /ABA, Juvenile Jus-
tice Standards, Standard 9.1.

> As noted earlier, juveniles are entitled to counsel at all stages of juvenile court involvement. 42
Pa. C.S. § 6337. Courts are required to review disposition orders periodically.

" McCarthy, Pa. Juvenile Delinquency Prac. & Proc. (4th Ed.), § 14-2, citing Morrissey v. Brewer, 408
U.S. 471 (1972) and Gagnon v. Scarpelli, 411 U.S. 778 (1973). See also Pennsylvania Rules of Crim-
inal Procedure, Rule 708.

17 42 Pa. C.S. § 6353(a).

"8 Donald J. Harris, Due Process v. Helping Kids in Trouble: Implementing the right to Appeal From
Adjudications of Delinquency in Pennsylvania, 98 Dickinson L.Rev. 209, 218 (1993).To examine
comparable data, Harris reviewed appeals in cases involving placement of juveniles or incar-
ceration of adults.

1 Pa.R.Crim.P. 1123 (stating “Upon the finding of guilt, the trial judge shall advise the defendant
on the record ... of the right to file post-verdict motions and of the right to the assistance of
counsel in the filing of such motions and on appeal of any issues raised therein.”)

' National Research Council, (Joan McCord, Cathy Spatz Widom, and Nancy A. Crowell, eds.),
Juvenile Crime, Juvenile Justice, Chapter 5 the Juvenile Justice System at 5-20 (2001).

! The training curriculum, which applies the findings of adolescent development and related
research to practice issues confronted by juvenile justice practitioners, is available on-line
through the ABA Juvenile Justice Center, www.abanet.org/crimjust/juvjus.

22 To review, please visit: www.jcjc.state.pa.us.

» According to one estimate, at least one in five youth who comes in contact with the system has
a serious mental health disorder that impairs his functioning and requires professional treat-

105



106

PENNSYLVANIA

ment. Cocozza, J., and Skowya, K. (April 2000). “Youth with Mental Health Disorders: Issues
and Emerging Responses.” Juvenile Justice VII(1). Washington, D.C.: Office of Juvenile Justice
and Delinquency Prevention.

2 See 42 Pa. C.S. § 6356 (Disposition of Mentally Ill or Mentally Retarded Children). Briefly, the
Mental Health and Mental Retardation Act authorizes a court, following a hearing on a petition
alleging that a person is “in need of care or treatment by reason of ... mental disability,” to order
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Health Procedures Act likewise authorizes court-ordered examination and treatment of men-
tally ill people for periods of various lengths, subject to strict due process safeguards. 50 P.S. §
7303-04.

'» See, Pennsylvania Juvenile Delinquency Deskbook § 8-11 (stating, “the most important single
fact that juvenile court judges should know about adolescent drug and alcohol treatment is
this: it doesn’t usually work. In fact, it usually backfires.”)

2 n re Gault, 387 U.S. 1 (1967).

27 1d. at 20.

% 1d. at 36.

" ]d. at 18.

* In re Winship, 397 U.S. 358, 365-66 (1970).
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